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‘puar the purpose of this Association each year is more closely 

approaching perfect achievement can well be realized by those 
of our members who regularly attend the annual conventions. 

“The purpose of this Association shall be to bring into close 
contact by association and communication lawyers ***** who 
are actively engaged wholly or in part in practice of that branch 
of the law pertaining to the business of insurance in any of its 
branches, and to Insurance Companies ; for the purpose of becom- 
ing more efficient in that particular branch of the legal profession, 
and to better protect and promote the interests of Insurance Com- 
panies *****; to encourage cordial intercourse among such law- 
yers * and Insurance Companies generally.” 

Members will do well constantly to remind themselves of the 
foregoing quotation from the by-laws. The theme of this Asso- 
ciation is “service.” Its justification is found in its purpose. Its 
conventions are definitely not marts of trade, but are held to bring 
together on common meeting ground those of us actively at work 
in this chosen field of insurance law, to fraternize, play and be 
serious, to add to our funds of knowledge and to broaden the 
treasure of nation wide acquaintanceship. 

Those in attendance at this year’s meeting at Hot Springs, 
Virginia, can only agree with the truth of what I have just said. 
It was the largest and most enthusiastic of our conventions. The 
program was outstanding. The number and calibre of our per- 
sonel is at a high mark. The interest of the many new members 
is vigorous. 

A continuation by the membership of the cooperative en- 
thusiasm, which marked the latest year of the Association’s 
history, will insure the maintenance of our high ideals, and will 
bring continued success in our program. Let every man, when 
commissioned to perform a service, accept the assignment with 
the same energetic spirit that has been shown in the past—and 
The International Association of Insurance Counsel will not 
fail in its purpose. 

The Executive Committee and Officers are deeply grateful for 
your confidence, and will spare no effort to adhere to the splendid 
standards of accomplishment set by preceding administrations. 

Plan now to make our 1940 convention a part of your next 
summer’s vacation. 

Geratp P. Hayes, 
President. 























Officers and Executive Committee 
1939-1940 


President 
GERALD P. HaAyEs 
Milwaukee, Wisconsin 


Vice-Presidents 
James T. Brarr, JR. L. J. CAREY Henry W. NICHOLS 
Jefferson City, Mo. Detroit, Mich. New York City 


Secretary Treasurer 
RIcHARD B. MONTGOMERY, JR. Harvey E. WHITE 
New Orleans, La. Norfolk, Va. 


Executive Committee 
The President . 
The Vice-Presidents For the Term of One Year 
The Secretary CHARLES N. Orr 
The Treasurer St. Paul, Minn. 


Immediate Past President, — 
Milo H. Crawford, p Ex-Officio Rosert W. SHACKLEFORD 


Detroit, Mich. Tampa, Fla. 


— W. Yancey GEorGE M. WEICHELT 
Birmingham, Ala. Chicago, Ill. 





For the Term of Two Years For the Term of Three Years 


WILSON C. JAINSEN Tuomas N. BARTLETT 
Hartford, Conn. Baltimore, Md. 


RosBert M. NoLi Pat H. Eacer, Jr. 
Marietta, Ohio Jackson, Miss. 


WILLIs SMITH Jor G. SWEET 
Raleigh, N. C. San Francisco, Cal. 


Past Presidents 
Myron W. Van AuKEN__.1920-1923 Wa ter R. Mayne__.__-1934-1935 
Martin P. Cornettus._....1923-1926 J. Roy Dicxre____.......1935-1936 
Epwin A. JONES _...1926-1932 Marion N. CHRESTMAN....1936-1937 
GrorcE W. YANcEy_____.1932-1934 r. & Soe... 1937-1938 
Mito H. CrawForp...........1938-1939 








PURPOSE 

The purpose of this Association shall be to bring into close contact by association and 
communication lawyers, barristers and solicitors who are residents of the United States of 
America, or any of its possessions, or of the Dominion of Canada, or of the Republic of Cuba, 
or of the Republic of Mexico, who are actively engaged wholly or in part in practice of that 
branch of the law pertaining to the business of insurance in any of its branches, and to In- 
surance Companies; for the purpose of becoming more efficient in that particular branch of 
the legal profession, and to better protect and promote the interests of Insurance Companies 
authorized to do business in the United States or Dominion of Canada or in the Republic of 
Cuba, or in the Republic of Mexico; to encourage cordial intercourse among such lawyers, 
barristers and solicitors, and between them and Insurance Companies generally. 
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INSURANCE COUNSEL JOURNAL 


PROCEEDINGS 


Annual Convention International Association of 
Insurance Counsel 


THE HOMESTEAD 
HOT SPRINGS, VIRGINIA 
August 30, 31, September 1, 1939 


HE Annual Convention of the Inter- 

national Association of Insurance Counsel 
was called to order at The Homestead, Hot 
Springs, Virginia, Wednesday Morning, Au- 
gst 30th, 1939, at 10:15 o’clock, President 
Milo H. Crawford, Detroit, Michigan, pre- 
siding. 

PRESIDENT CRAWFORD: 
Convention please come to order. 

It has been the custom to do away with the 
roll call and the reading of the minutes. 

We have with us today Mr. Frank H. 
Rogers of Roanoke, Virginia. Mr. Rogers has 
just finished a term as the President of the 
Virginia Bar Association. He is a prominent 
and able lawyer from Roanoke, Virginia. 

At the last minute—or, to be exact, at noon 
yesterday — Governor James H. Price tele- 
phoned it would be impossible for him to be 
here today to welcome us to Virginia. On 
that account, Mr. Rogers has very kindly 
ifiered to pinchhit for Governor Price. 

Iam going to ask Mr. Harvey White, whom 
you all know, to introduce Mr. Rogers. Mr. 
White. (Applause). 

MR. WHITE: Ladies and gentlemen of 
the Association: 

Mr. Milo Crawford asked me to introduce 
Mr. Rogers. And I thought I was going to 
introduce him. But I believe he practically 
introduced him himself. 

It gives me a great deal of pleasure to in- 
ttoduce to this Association Mr. Frank W. 
Rogers, whom, as Milo has told you, is the 
outgoing President of the Virginia State Bar 
Association. He is a member of the firm of 
Woods, Chitwood, Coxe, Rogers & Muse of 
Roanoke, Virginia, one of our outstanding 
4Wlirms. And, to cap the climax, gentlemen, 
Sa good lawyer. Mr. Frank W. Rogers of 
Roanoke. ( Applause). 

MR. ROGERS: Mr. President and gentle- 
nen of the Association: 


Will the 


I am deeply indebted to you for the oppor- 
tunity of being here this morning. And I 
want to thank you, Mr. White, for that very 
colorful and flattering introduction. I want 
it understood now that I am not attempting 
to substitute for Governor Price. I would 
have to go to a beauty parlor and stay quite 
a long time in order to substitute for Governor 
Price. 

Governor Price has asked that you be in- 
formed of his deep regret that official business 
of the State prevented his being present. I 
am sorry that you did not have the oppor- 
tunity of meeting Governor Price. He is him- 
self an able lawyer and a man who has par- 
ticipated actively in insurance work; and a 
man who played a very important roll in help- 
ing the Virginia Bar Association get through 
the last session of our legislature a bill pro- 
viding adequate retirement for judges and a 
substantial increase in the salaries of all our 
state judiciary. Certainly the Bar of Virginia 
feels very great gratitude to our Governor. 

I am afraid that when you found me up 
here instead of the Governor to make this 
little talk of welcoming you here to Virginia, 
you probably felt as did the darkie who was 
approached by a life insurance agent. The 
life insurance agent put in his usual arguments 
as to why the darkie should buy some life 
insurance. And the darkie said, “Well, suh, 
what you all is trying to sell me is some dying 
insurance—is that right?” ’ 

And the insurance agent said, “Yes, that is 
what I am trying to sell.” 

“Well,” he said, “how much does I pay.” 

He said, “You pay $2.00 a month.” 

“Well,” he said, “how much does I get 
back?” 

“Oh,” he said, “you don’t get back any- 
thing. But when you die, your beneficiary, 
your wife, will get $1,000.” 
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“Oh,” said the darkie, “no, suh, boss, I 
ain’t interested in no kind of insurance where 
I does all the payin’ and my wife do all the 
collectin’.” A 

“Well,” he said, “maybe then you would be 
interested in having a policy of insurance on 
your wife. In that event, in case of her death, 
you would collect the money.” 

“No, suh—no, suh,” he said, “I don’t want 
no wife dying insurance, either. No, suh— 
no, suh—that is the last kind of insurance that 
I want, is wife dying insurance.” 

And the insurance agent said, “Why do you 
feel so strongly on that subject?”s 

“Well,” he said, “I have some house fire 
insurance. And I thought I was going to get 
$1,000 when my house burned. So I went to 
see the white gentleman what was the agent 
for the company. And he told me to fill out 
some papers, which I done, and then he said 
that the company would take care of it all 
right. But instead of paying me $1,000, what 
the company did was to say that under the re- 
placement clause they could give me another 
house instead of pay me the $1,000. So they 
built another house for me. 

“Now,” he said, “I know that if I should 
take out some of this wife dying insurance 
and my wife should die, this here insurance 
company would try and pull that same re- 
placement clause on me. And,” he said, “if 
anybody is going to pick out another yalla gal 
for me in case Maryanda die, I wants to do 
that pickin’ myself.” 

So I am afraid you gentlemen aren’t able, 
as the darkie said, to pick your own substi- 
tute. 
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Now I think that is the position that your 
officers were placed in in trying to find a 
substitute for a better “Price.” 

They were very much like the Confederate 
soldier during the retreat just before Appo- 
mattox. The army morale was pretty well 
shot and one fellow straggled off and some. 
how got lost from his company. And here he 
was in a hole. The weather was still cold, he 
was hungry, he hadn’t had anything to eat 
but a little parched corn for possibly a week 
or more, he was tired, he was cold, for he had 
no overcoat, he was barefoot, his shoes were 
all worn out, his feet were bleeding from the 
long march, and as he straggled along in the 
darkness, hardly able to walk, he ran into 
a Federal outpost. And there he was imme- 
diately surrounded by a dozen or more of the 
Federal soldiers. They were all well clothed, 
had nice, warm overcoats, good shoes, well 
fed, with their bayonets all shined up. And 
as they saw this poor Confederate soldier 
struggling along they stuck their bayonets in 
his face and yelled, ‘““We got ya; We got ya; 
We got ya!” 

“Yah,” he said, “you got me—and a hell- 
uv-a git ya got!” 

It is a great pleasure to welcome such a 
distinguished group to Virginia. We are very 
happy to have you here in Virginia. We feel 
that an insurance company should certainly 
feel at home and not need any welcome in 
Virginia, because the Virginia Statutes and 
the Virginia decisions are such as to make any 
insurance company feel that that company is 
welcome in Virginia. Not only our genera 
corporation laws, I think, are eminently {air 
to corporations, certainly I think they are a 
fair as the laws of any state and a good deal 
more fair than the laws of some states thal 
are in competition to secure revenue from 
charter fees and franchise taxes. Certaialy 

I would rather have my money as a minority 
stockholder in a Virginia corporation than 1 
the corporations of some other states that we 
all know of. The general laws dealing wit 
insurance and the decisions of our courts, ! 
think, are eminently fair and an insurant 
company can certainly feel safe in Virginia. 

Some years ago one of the officers of # 
large English concern that has invested a good 
many million dollars in Virginia made 0! 
statement to me in explaining why his cu 
pany was building plants in Virginia. ® 
said this, which I thought was rather sigt! 
cant, that in addition to advantageous lab 
climatic and transportation conditions, m4 
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ive made a careful study of your govern- 
nent, of your state government, of your legis- 
ture, of the decisions of your courts, and we 
el that our money invested in Virginia is 
afer than anywhere else in the world today.” 
Now that was said before the “New Deal” 
put I think Virginia is still safe and I think 
in Virginia that is still true. 

And | think, being not only interested in 
insurance companies, but being lawyers, you 
wht to feel particularly at home. As you 
tnow, the Declaration of Independence, the 
Constitution of the United States, the Bill of 
Rights, were all drawn by Virginia lawyers. 
The great John Marshall, who, of course, did 
more than anyone else to mold the Constitu- 
tion, was a Virginia lawyer. 

We hope that while you are in Virginia you 
will take advantage of the opportunity to see 
some of the early history of the United States 
reproduced for you at Williamsburg. I*pre- 
ume you are familiar with what John D. 
Rockefeller, Jr., has done at Williamsburg. 
It is a perfectly marvelous work. It shows 
as much inspiration as anything that has been 
done in this country in many a year. He has 


spent millions of dollars down there restoring 
those old buildings in Williamsburg just as 


they were back in the Colonial days. It is 
well worth any man’s time to go to Williams- 
burg to see some of those old buildings. 


Then we would like you to go to Jamestown, 
to Yorktown and to other historic points. We 
would like you to take in some of the scenic 
drives of Virginia, the Skyline Drive and 
other places. We hope that you will find 
your stay in Virginia pleasant, and we want 
you to know that we are very happy in Vir- 
ginia to have you. 

On behalf of the Management of the Hotel, 
Ican also assure you of their pleasure in hav- 
ing you. You may be interested in knowing 
something of the early history of this Hotel. 
This hotel, this resort, as you know started 
because of the presence of the thermal springs. 
Those hot springs were famous for curative 
purposes Many, many years ago. In fact, 
there was what might be called a hotel of a 
kind here in 1766, ten years before the Revo- 
lutionary War started. Then there was quite 
4 substantial hotel here in the year 1800. And 
the records show that in the year 1838, 100 
years ago, 6,000 people bathed in their hot 
springs here, at this place. The hotel was 
developed on a large scale in 1891. Then came 
the fire in 1900 and the present buildings were 
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started after that. And, of course, new build- 
ings have from time to time been added. 

I expect Virginia Hot Springs and Saratoga 
undoubtedly are the two most historic resorts 
in America. The Management of the Hotel 
wants you to have a good time while you are 
here. And I must say that I know that desire 
of the management extends all the way down, 
through all the employees, down to the bell 
boys and to the waiters, and to the caddies on 
the golf course. The Hotel has such fine 
recreational facilities that I hope you will 
take advantage of those opportunities and en- 
joy your stay. 

Perhaps there is just one bit of information 
that I might give you. As you know, the 
State of Virginia is in the merchandising busi- 
ness, applied to only one commodity. They 
have a store here in Hot Springs. That store, 
which is familiarly known by many names, as 
the A-B-C store, Alpha Beta Chi, or Busi- 
ness College, is located in the little village, but 
I think many of the bell boys will go down 
and make a purchase for you. And I am sure 
there will be no warning at this meeting such 
as happened to Mr. Jones. 

Mr. Jones had a farm place out in the 
country, where he repaired for the week-ends 
and took some of his fashionable friends for 
week-end parties. The farm was operated 
by Mr. Jones. On one occasion the gentle- 
man had quite a number of guests and they 
were serving highballs and having quite a gay 
time where the old farmer came in. He said, 
“Mr. Jones, Mr. Jones! You remember that 
old brown sow?” 

“Yes,” he said, “what about the sow?” 

“Well, sir, she’s done had pigs.” 

“Oh,” he said, “that’s fine, that’s fine,” 
trying to get rid of the old fellow, “and I 
know you will tend to them all right.” 

“But, Mr. Jones, that there sow, she done 
had 13 pigs.” 

“Oh, fine—fine—so much the better. That 
is fine.” 

“But,” he said, “Mr. Jones, you don’t under- 
stand. I said that there sow had 13 pigs.” 

“Well,” said Mr. Jones, “what of it?” 

“Well,” he said, “you know, Mr. Jones, 
there ain’t but 12 milk stations.” 

“No,” said Mr. Jones, “I didn’t know that 
—lI never thought about that. Well, what is 
that thirteenth pig doing?” 

“Why, Mr. Jones,” he said, “I reckon he 
is doing just like I am—standing around hop- 
ing that some gentleman will ask him to have 
a drink.” (Applause). 
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We hope you are going to have such a suc- 
cessful meeting, such a pleasant meeting, so 
comfortable and so entertaining that you will 
come back to Virginia Hot Springs more fre- 
quently in the future. I thank you. (Ap- 
plause ). 

PRESIDENT CRAWFORD: All I want 
to say now is, thank God for the pinch-hitter. 

I will now introduce Mr. Roy Dickie, who 
will make the response for the Association. 

MR. DICKIE: Mr. President and mem- 
bers of the Association: 

I am sure after listening to this address we 
will all agree that we “got” a good “git”. In 
spite of the fact that Governor Price was not 
able to be with us, I am sure you agree that 
we have been very cordially and hospitably 
welcomed by Mr. Rogers. And I want to as- 
sure you, Mr. Rogers, on behalf of the Asso- 
ciation that we are very grateful to you for 
this very generous welcome that you have 
accorded to us. I am very glad to note in 
it an air of sincerity that gave us a little con- 
cern here a few years ago, or some of us at least 
who knew of it. We have not always been 
sure, in spite of words of welcome, we were 
genuinely and sincerely welcome in the place 
where we met. That is best illustrated by 
an incident. 

One of our members happened to be at the 
desk of the hotel in which we were holding 
our Convention some years ago when there 
approached one of these very forbidding, com- 
manding looking dowagers with a diamond 
studded tiara, and plenty of oomph, whatever 
that is. She raised her lorgnette and looked 
about, and said, ‘““Mr. Smith, who are these 
men who have been milling around here the 
last few days?” 

The clerk said, “Why madam, those are 
lawyers—they are insurance lawyers who are 
holding a convention here at the hotel.” 

“My word, Mr. Smith! You don’t tell me! 
Pretty soon you'll be taking in the plumbers, 
won’t you?” 

We were glad to learn later that the lady 
was only a casual guest at the hotel. She 
wasn’t a resident of the state and we were 
prone to believe and wanted to believe that 
she didn’t represent the sentiment of the hotel, 
the city in which we met or even of the state 
in which we were convened. 

We were, therefore, glad to note the real air 
of sincerity in the welcome extended to us 
this morning to this great State of Virginia. 
The very mention of the word “Virginia” 
makes the heart of every true American throb. 
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And at once our minds go back to the very be. 
ginning of that westward migration which ulti. 
mately resulted in the founding of this great 
nation, and we remember that it was on the 
soil of Virginia that the first permanent set. 
tlement was made on this Continent. We re- 
member the struggle of those early Colonists 
and the early years full of trial and difficyj. 
ties and slow growth. But there came a time 
between the years 1650 and 1670 when there 
was rapid growth in Virginia. The popula- 
lation increased from approximately 15,000 
to 40,000 in those twenty years. And many 
Colonists who then came over were men and 
women of culture, refinement and education. 
Many of them were men of substance. They 
were Kingsmen—Cavaliers, so-called—driven 
out of England by what they then deemed the 
persecutions of the Cromwellan Common- 
wealth. Just the converse, you will note, of 
the situation which prompted the Pilgrims 
and Puritans to migrate to the New England 
Colonies, because they felt they had been per- 
secuted by the King and his men. 

These Colonists who came at that time and 
in large numbers largely gave color and charac- 
ter to this state, because they did bring with 
them a culture which was not always present 
in the other Colonies. And the culture that 
was then infused into this Colony is evident 
even to this day in the familiar reference we 
are constantly making to the F.F.V., the 
First Families of Virginia. But those people 
came out here with one dominant thought in 
mind. They were moved by a desire for lib- 
erty and for freedom. And we know that 
Virginia and Virginians were ever in the fore- 
front of those who resisted tyranny and op- 
pression. It was the House of Burgesses of 
Virginia that first voiced violent protest 
against the vicious Stamp Act, although the 
financial effect on Virginia was much less 
drastic than on the New England Colonies. 
It was Patrick Henry of Virginia who aroused 
the Colonies with his cry of—“Give Me Lib- 
erty Or Give Me Death!” It was Thomas 
Jefferson who penned and Richard Henry Le 
who moved, both of Virginia, the Declaration 
that these Colonies are free and independent 
states. It was, of course, George Washington 
of Virginia who led the Colonial Armies 
through almost seven years of bloody struggle, 
resulting in victory on the soil of Virginia and 
at Yorktown. 

It was James Madison and James Monto 
of Virginia who had a large part in the draft: 
ing of that document, the like of which has 
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yer been conceived by the mind of mortal 
man—the Constitution of the United States. 

It was George Mason of Virginia who 
drafted the Bill of Rights without which that 
Constitution never could have been adopted 
as the frame of the government for these 
Colonies. As has been said, it was John Mar- 
shall of Virginia who through a third of a 
century of judicial service so molded that 
constitution that it became a living thing ever 
responsive to the changing needs of a grow- 
ing nation. 

And not to extend this list of immortals 
too long, it was Robert E. Lee who though 
called upon to lead the forces of the Confed- 
eracy in the Civil Strife that well nigh wrecked 
this country, who proved himself the Christian 
statesman that he was in the years after the 
War by devoting himself unreservedly to the 
problem of healing the wounds that had been 
created by that strife. 

The mention of these names, I think, is 
sufficient to justify the pride of Virginians in 
Virginia. The whole nation is proud of Vir- 
ginia. And I think that perhaps this morning 
there are some of us who may claim an inti- 
mate share in this pride. There was a time, at 
least so it was claimed by Virginia at the time, 
Mr. Rogers, when Stanley, Virginia, and my 
home town of Pittsburg were not only both in 
Virginia, but actually in the same county of 
Virginia. Of course, there was a time when 
all of that territory now embraced in the 
States of Ohio, Indiana, Illinois, Michigan and 
Wisconsin was a part of Virginia. 

And so, Virginia is very justly and properly 
called not only the “Mother of Presidents,” 
but the “Mother of the States.” And since 
we draw from these states a very large portion 
of our membership in this Association, there 
are many to whom, disregarding these many 
years, this assembly may be regarded as a 
“home-coming.” And I am sure, Mr. Rogers, 
that so regarded, we shall have such a time 
as is usually had at home-comings and that 
we shall have a pleasant stay in Virginia. 
And I venture to express the hope on behalf 
of the Association, sir, that you will find it 
possible to remain and spend these happy 
days with us. 

Again, sir, 1 thank you for your courtesy 
and for the very generous welcome which you 
have extended to the International Associa- 
tion of Insurance Counsel. Thank you. (Ap- 
plause ) . 

PRESIDENT CRAWFORD: Mrs. Rogers 
was nice enough to come down here with Mr. 
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Rogers to help welcome us. And if she is in 
the meeting, I would appreciate her standing 
up. 
PRESIDENT CRAWFORD: I did want 
you to see the “better half” of the Rogers 
family. And I hope the ladies of the Asso- 
ciation will see to it that Mrs. Rogers meets 
the other ladies. 

The next order of business, according to the 
program, is the report of the President. 

President Crawford delivered his address, 
(Applause). 

(The President’s address will be 
found on page 21 of the Journal). 

The next order of business is an address by 
Pat H. Eager, Jr., of Jackson, Mississippi. 
The title of his address is “Responsibility of 
Charitable Institutions for Tort.” Mr. Eager. 
(Applause). 

(Mr. Eager’s address will be found 
on page 23 of the Journal). 

MR. MASON: Mr..Chairman, may I ask 
Mr. Eager one question? Mr. Eager, how 
can a donor logically confer on an institution 
an immunity he does not himself as an in- 
dividual possess? 

MR. EAGER: Well, if you will read about 
five hundred of these opinions you will find 
the question answered. 

PRESIDENT CRAWFORD: 
sufficiently answered, Steve? 

I think every one who has sat here and 
listened to Pat Eager’s very able and instruc- 
tive paper will be very happy that I notified 
him ninety days in advance rather than thirty. 
And if I had to do it over again I might give 
him a six months’ notice. 

I may say that the chief thing that Pat 
had in mind when I asked him to take on this 
subject was, he said, “Milo, you know, I like 
to play golf, and if you will agree to put me 
down to speak the first day, I will take on 
this job.” I did that. And I think, Mr. 
Rogers, while he made perhaps a slighting 
allusion to the Cascades Golf Course, that by 
this afternoon or tomorrow afternoon surely 
he will say kinder things about it. 

MR. ROGERS: And more respect for it. 

PRESIDENT CRAWFORD: Your by- 
laws provide that your President at this time 
appoint a nominating committee. I appoint 
the following members: 

Willis Smith, North Carolina, Chairman, 

Robert Noll, Ohio, 

John L. Barton, Nebraska, 

Alvin Christovich, Louisiana, 

Paul McCune, Minnesota. 


Are you 
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There will be an announcement on the Bul- 
letin Board advising all members of the Asso- 
ciation where perhaps two or three meetings 
of this Nominating Committee will be held. 
And I want every person here to feel free to 
give their ideas of whom they think should be 
President and the members of the Executive 
Committee and the Vice Presidents to take 
the places of those whose terms end this year, 
and I know that you will receive respectful 
consideration from this Committee. 

At this time I wish Mr. William O. Reeder 
of St. Louis would come forward and make 
an announcement with regard to entertain- 
ment. 

MR. WM. O. REEDER: 
ladies and gentlemen: 

The program gives you some hint as to 
entertainment. It may be well, however, to 
just review a few of the things that are going 
to be done or we are going to try to do so as 
to make you have a good time. That is our 
purpose, to give you a good time. [I believe 
that is what you came here for—partly, at 
least. 

Now the most important thing right at the 
moment is the Ladies Golf Tournament this 
afternoon. 

The Ladies’ Golf Tournament began two 
years ago. The first year there were just a 
few played. The second year there were more. 
And this year I think we have promise of 
quite a sizable number. 

Tonight at 6:15 there will be a Cocktail 
Hour in the Empire Room immediately next 
to this room. That 6:15 may seem a little 
early to you—but try to be there before 7 
o'clock, because it is going to close at 8 o’clock. 
It is necessary for it to close at 8 o’clock be- 
cause following that social hour we will try 
to congregate everybody in the dining room 
to keep them together for dinner. There will 
be dancing there and then the picture show 
from nine to ten. After ten o’clock we will 
go to the Crystal Room for the rest of the 
night. 

Now tomorrow afternoon is an afternoon 
of pleasure. There will be no meeting, as you 
will note from the program. We will have the 
Men’s Golf Tournament. Mr. Lowell White, 
Chairman, will give you detailed instructions 
later. He has handled if for several years and 
knows all about it. He will tell you what to 
do and what not to do later on. 

Tomorrow afternoon at 2:30 there will be 
a bridge tournament for the ladies and gentle- 
men. I believe this is the first time men have 


Mr. President, 
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been included in that. I don’t think the ladies 
like it much, but if you men want to play 
bridge you can do so tomorrow afternoon, 
There will be suitable prizes for men as well 
as ladies. 

Now at 8 o’clock tomorrow night on the 
program you will notice a reception. I don’t 
know what that means. I haven’t been able 
to find out. But it won’t be a reception. We 
will have a social hour tomorrow night. 

The Hotel will provide scenic drives in 
carriages and automobiles for anyone who 
wishes to take these drives. Many of you 
who are not familiar with the Virginia hills, 
might find it very enjoyable. 

You have a Ladies’ Entertainment Com- 
mittee and a Men’s Entertainment Committee, 
of which Iam Chairman. And it is really our 
wish and our hope to make everybody enjoy 
themselves here. We will do our best. But 
some things we are going to ask you to do. 
For instance, there are a lot of new members 
who have come in and we don’t know them. 
I wish when you see a new member you would 
contact him. Or if you see members or peo- 
ple who are here for the first time or the 
second time, just get in touch with us and we 
will be most happy to introduce you around 
and see you get into the stream, as it were, 
because we want you to have a good time. 
But we can’t do it unless you help us out on 
it. So please do that and we will be happy 
to carry it through. 

I think that is all that is necessary at this 
time. 

PRESIDENT CRAWFORD: To any per- 
son who has attended our Conventions for 
several years, the mere fact that Bill Reeder 
is to run the entertainment is sufficient in- 
surance there will be lots of entertainment. 
(Applause). 

Is Lowell White here? 
come forward? 

MR. LOWELL WHITE: (Applause). Mr. 
President, ladies and gentlemen: I am sure 
we all enjoyed Pat Eager’s paper. I enjoyed 
it and found it most instructive. There are 
other fine papers ahead. But there are two 
serious activities that deserve some attention. 
One of those was very aptly illustrated by 
Mr. Rogers in the story about the thirteen pigs 
and the thirteenth pig standing around wait- 
ing for someone to bring him a drink. That 
activity is sponsored by everyone and it seems 
everyone is a member of that Committee and 
it needs no Chairman. 


Will you please 
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The other serious matter is golf. The 
Tournament will be tomorrow, and we want 
« start at 12:30. We will play the course 
near the Hotel. There are two registration 
ists at our Registration Desk in the Lobby. 
4nd I wish each and every one of you would 
sive the girls there the names of your four- 
«me and when you would like to start, and 
that time is available you may have one. 

There will be a golf ball, as usual, for the 
jngest drive in each foursome on the No. 1 
hole whether you start there or whether that 
is your 10th hole. 

We have prizes and lots of prizes. We have 
a blind handicapping system and each and 
eery one will have a chance. Certain holes, 
shich will be unknown to any of us, will be 
chosen by the Assistant Manager of the Hotel 
and they will fix our handicaps. 

Also, there is one other thing that occurs 
tome. There are several new members who 
are not well acquainted. If they will leave 
their names at the desk, I am sure we can 
arrange games for everyone. 

PRESIDENT CRAWFORD: 
convene at 2:30. 

Recessed for luncheon at 12:15 p. m. 


We will re- 


Wednesday Afternoon 


The Wednesday Afternoon Session was 
called to order at 2:38 o'clock, President 
Crawford presiding. 

PRESIDENT CRAWFORD: The meeting 
will please come to order. 

The first paper to be presented this after- 
noon will be by Robert W. Shackleford of 
Florida. (Applause). His subject has been 
changed a little bit from the subject an- 
nounced in the Program. It is as follows— 
‘The Importance of the Federal Declaratory 
Procedure to Insurance Companies.” After 
Mr. Shackleford gives his talk, there will be 
a discussion on the matter, first, by Frank 
Cull of Ohio, and, second, by Pete Reeder of 
Kansas City. Pete will lead the discussion 
and then there will be a general discussion by 
anyone who wants to do so. 

MR. SHACKLEFORD: President Craw- 
lord and members of the Association: 

Mr. Shackleford delivered his address. (Ap- 
plause) . 

(Mr. Shackleford’s address will be 
ound on page 38 of the Journal). 

PRESIDENT CRAWFORD: Thank you 
ery much, Mr. Shackleford. 
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I will now call upon Mr. Frank Cull of Ohio. 

MR CULL: Mr. President and members 
of the Association: 

I have been asked within the space of ten 
minutes to make some comments upon a few 
of the points raised by Mr. Shackleford in his 
excellent discussion of the Federal Declaratory 
Judgment Act, after which I understand that 
the meeting will be thrown open to discussion. 
I promise not to go beyond the ten minutes. 

(Mr. Cull’s comments will be found 


‘on page 52 of the Journal). 


PRESIDENT CRAWFORD: We will now 
ask Mr. Pete Reeder to come forward. I am 
going to turn over this entire subject, about 
which you have heard from Mr. Shackleford 
and Mr. Cull, to Mr. Reeder. Mr. Reeder 
has a theory that there should be more open 
discussion from the floor. And he is at lib- 
erty to make a speeech, ask other people to 
make speeches or do whatever he desires. 
From now on this particular subject is in 
the hands of Pete, whom I do not need to 
introduce to this Convention. (Applause). 

MR. P. E. REEDER: Mr. President, 
ladies and gentlemen: 

First and foremost, I am not going to make 
a speech. (Applause). You have heard two 
very good speeches, two fine papers, on this 
subject, which is an entirely new subject. 
And I would like to hear as much discussion 
as possible. If any of you have any questions, 
I don’t know anything about this Act and I 
can’t answer any questions and won’t attempt 
to. So with that I would be glad to hear from 
anyone who has any suggestions to make, or 
any experience they would like to offer. And 
if someone doesn’t start talking, I have a lot 
of names and I am going to start calling you. 

MR. SCHISLER: Mr. Reeder and gentle- 
men: Since this is an experience meeting, I 
will tell you of an experience which I am now 
undergoing. Ordinarily I am opposed to dis- 
cussing publicly pending litigation. 

In my case there was an accident in an 
apartment house on May 8, 1935. On July 
31st his suit was filed by the injured party 
against the insured. And on June 9th, 1936, 
a judgment, inclusive in nature, was rendered 
against the insured in favor of the injured 
party. Two weeks later an action was started 
in Federal Court under the Declaratory 
Judgment Act. 

From the outset we found the Federal Court 
decidedly antagonistic to the case. At the 
conclusion of the case, when both sides had 
rested and all the evidence was in, the Court 
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sustained the motion to dismiss the complaint 
because it had no jurisdiction. And in dis- 
missing the action the Court said a few words, 
closing with this statement, which shows the 
Court’s attitude: “This is the reason I do 
not care to hear about some Article by a law- 
yer who was in favor of it or who helped to 
get it up or who wrote in the American Bar 
Journal.” That action is now pending in the 
United States Circuit Court of Appeals for 
the Sixth Circuit. 

In the Quarrels Case the judgment was ren- 
dered in the state court after the action for 
declaratory judgment was discarded. In my 
case the action for the declaratory judgment 
was started two weeks after the judgment was 
rendered. We have in Ohio the common 
statute which provides that if the plaintiff re- 
covers a judgment no appeal is taken within 
thirty days and the defendant is insured a 
supplemental petition may be filed by the 
plaintiff making the insurance company a new 
party defendant; in that supplemental peti- 
tion the proceeds of the insurance policy are 
asked to be applied towards the payment of 
the judgment. 

MR. P. E. REEDER: Somebody else? 

MR. FOLTS (Chattanooga): Mr. Chair- 
man, I think the question of the burden of the 
proof probably always holds against the plain- 
tiff, but I think the question can be simplified 
by saying that the burden of going forward 
with the evidence from time to time shifts 
during the course of the litigation and 
that that burden of going forward should be 
upon that party whose duty it would be nor- 
mally to prove the factual percentage, by 
reason of the peculiar knowledge of the case. 

I want to make one other remark, that there 
is a United States Supreme Court case which 
allowed the filing of equitable action and en- 
joined a pending law case until determination 
of issuance of contestability. But the new 
Federal rulings allowing cross petition and 
third party practice simplifies those prob- 
lems presented in the Stewart case, which 
many of us are familiar with. 

I want to say one other thing, that I realize 
the practical value to an insurance practitioner 
of placing these cases in Federal Court. But 
I doubt that it is wise to let the argument 
that such procedure might confuse the ad- 
versaries come in in support of the argument 
‘that has been made. There is a lot of good 
reason back of that argument and I am not 
so sure that it is good argument to inject into 
such good reasoning that adversaries less 
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would be tended to be confused. 
MR. P. E. REEDER: Who is next? Mr. oy 
Brosmith, you are a general counsel, have ot | 
you something you might add? ons 
MR. BROSMITH: Mr. Chairman, we @ How 
have but one Federal Judge, and he is pretty #M eral ( 
busy, so we never resort to the Federal Courts, J decla: 
I have had no experience myself and I can’t iudgn 
help you any. I am sorry. isa s 
MR. SWEET: Mr. President, just a word @ must 
from someone who is not speaking from ex- @ while 
perience, but who is just giving the impres- J tion w 
sions gathered from Mr. Shackleford’s ex- oi ap; 
cellent paper. ence ii 
I read the Quarrels Case rather hastily some the Cc 
time ago and have pretty well forgotten the M cretion 
facts, but as I got the facts from the paper it MH that a 
seemed to me perhaps the Courts had done && abuse ; 
what Courts frequently do, reached a desirable And 
conclusion by bad reasoning, and that perhaps i, very 
the line of demarcation hasn’t been clearly  areq’; 
drawn. Of course, if the dismissal of the ities 
case is discretionary with the trial judge we ath es 
have no rule at all. But as I understood the the voll 
Quarrels Case the suits for personal injurie: Dr 
were brought into the state courts and prose- MR 
cuted to judgment and then an action was “eee 
brought on the policy, and after that the com- mae 
pany filed its declaratory action. If thos os 
are the facts, I think that the conclusion off, to | 
the court was well founded. It seems to me an. Spri 
that the district court should not have discre ges 
tion, that it should have to decide each caxgm “IR. S 
on the facts. It seems to me the companygm? ™Y 0 
should act promptly. In other words, theg™*S to: 
minute the company has reason to believe theregg*°"€s a1 
is no coverage, they should go ahead and fil ell him a 
their action. ments J } 
Now if they are not going to do that, ig"! will 
they should wait until the suit is actuallg A daug 
brought into state court, they have duplicate@'ding alo, 
the performance. The declaratory judgmeij# ey wer 
is filed to save companies the probable risk Ms passir 
letting personal injury cases go to judgmelj™ert. incly 
and defending a suit on the policy. It hag his ow, 
something real if it does that. But if it wallJpased upo 
too lorig it hasn’t anything to protect, and Me local < 
don’t think it should be allowed to wait tj state , 
long. So it seems to me our efforts should MBaSe of co) 
bent towards getting the court to lay domPrY after 
a set of facts under which the trial cour @i" the juc 
bound to take jurisdiction. Here js 
MR.:-WEICHELT: Mr. Chairman, I bi aratory ju 
a great deal of respect for Mr. Sweet's WRB such 
ment and experience. We all seem to It disclaime 
at this question of declaratory judgment! ives ang 
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amething extremely advantageous to the in- 
gurance companies. True, it is advantageous 
in the case of collusion or in the case of a suit, 
not based on a solid foundation, or where the 
question is one that hasn’t been tried out. 
However, the question of going into the Fed- 
eral Court to have a liability or non-liability 
declared to take advantage of the declaratory 
udgment provisions or in states where there 
sq statute allowing such relief is one that 
must be given a great deal of thought. 
while I agree with Mr. Sweet, when the ques- 
tion was first put up to me on the advisability 
i applying for declaratory judgment, experi- 
ence in a few instances has convinced me that 
the Court should have discretion, a wide dis- 
cretion, but it should be a judicious discretion, 
that an appeal should be allowed from an 
abuse of that discretion. 

And from experience, while I would say it 
is very pleasant to have your liability de- 
dared in advance, it is full of dynamite unless 
me has a very good case, very sound case, or 
in the event of collusion, a collusive suit, where 
the collusion could be revealed in the declara- 
tory proceedings. (Applause). 

MR. P. E. REEDER: Mr. Sprinkle of 
Kansas City, I believe has had quite a little 
experience with this new remedy. I would 
lke to hear from him. I might add before 
Mr. Sprinkle begins that he is one of our new 
members. (Applause). 

MR. SPRINKLE: Mr. Reeder came over 
‘0 my office recently and told me he was 
going to make a speech and tell a lot of funny 
stories and he wanted to know if I would 
‘ell him about some peculiar declaratory judg- 
ments I have had. He hasn't told the stories 
gut I will tell you one. 

A daughter, step-daughter and mother were 
iding along in an automobile in Kansas City. 
hey were struck by a car from Texas that 
'a passing. The father made a detailed re- 
rt, including the fact he was driving along 
nhis own side of the road and was struck. 
based upon his statement, a suit was filed in 
ne local state court and I defended him in 
€ state court. And we then had a nice 
ase of collusion. Everybody changed their 
ory after the written statements were taken 
nd the judgment was secured. 

Here is a rather important thing in a de- 
aratory judgment suit, if you have a collusion 


Fe such as this. On behalf of the company, 
disclaimed for about four or five or six 
Rees, and that disclaimer which was served 
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on the insured was a nice speech when it was 
introduced in evidence in Federal Court. 

In our state if there is a judgment against 
any insured, we have a statute which allows 
a garnishment against the insurance company 
with statutory penalties. In this particular 
case the defendant in the state court and the 
plaintiff in the state court were made parties 
defendant and both in the Federal Court filed 
cross petitions and asked for judgment of the 
amount of the judgment in the state court. 
The matter was tried there in the Federal 
Court and a jury was asked for. And the jury 
found against the defendants in the Federal 
Court and in favor of the insurance company. 

Now I have been questioned rather severely 
about why a jury was asked for. I believe 
in those cases of collusion that you will have 
more success in a Federal Court before a jury 
than you will before a judge. Having tried 
a good many of those cases, I find most of the 
Federal judges are opposed to declaratory 
judgment suits. One of them flatly told me 
when he was not on the bench that he feared 
there would be too much litigation in the Fed- 
eral courts. 

And with that statement I am going to close 
by saying this. I think this is the most im- 
portant thing that should be borne in mind 
by any attorney who tries suits in declaratory 
judgment. I had this experience not over a 
month ago. An insurance company filed a de- 
claratory suit in the Federal Court and the next 
day went in and paid the full amount. That 
ruins the practice. It makes everybody lose 
confidence. And if there is any one important 
thing we should all bear in mind, it is, don’t 
bring suit unless you have a firm basis for it, 
because if you lose, it destroys confidence, and 
we don’t then have the power to get the sort 
of declaration we deserve. 

MR. BENOY: In our office we have 
used this declaratory judgment procedure with 
good success in certain instances. We have 
just concluded one instance in which we have 
used it to determine liability on the part of 
an employer for assessment for the unemploy- 
ment compensation and social security in 
which case the state and Federal Government 
was on it at the same time. I think we ef- 
fectually closed that avenue with that remedy 
in that particular case. I have used it also in 
connection with a 50-mile radius permission to 
travel. In other words, when you are away 
from home not over 50 miles. 

And we have used it also in connection with 
coverage where there were delayed notices. In 
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that particular case our greatest argument 
in the preliminary line was whether or not 
there was trial by jury. And the court held 
there was the right to trial by jury and de- 
termined to call a special venire to which it 
would be submitted, and by agreement it was 
submitted to general venire. And in that case 
they said that if you didn’t already know it, 
the sympathies of the jury were with the in- 
jured person. And for that reason I join 
in Mr. Weichelt’s suggestion that you must 
be very careful about where you are going to 
use this, and also in Mr. Sprinkle’s suggestion 
that you are not going to use this as a waste- 
basket to catch everything and carry it off. 
In that particular instance, however, the issue 
was raised as to whether or not the notice was 
served when immediate notice was required 
within that time. And the court did not sub- 
mit that question to the jury but did submit 
to the jury the question of whether or not 
another notice had been given immediately 
after the accident to the agent of the insur- 
ance company. And I submitted three well 
timed interrogatories to the jury and they said 
that it did not occur. So the court granted 
judgment, notwithstanding the verdict, in 
favor of the insurance carrier. 

I think that is all I have to say in connection 
with it. I do want to say our experience with 
it has been very fine in Ohio in our state courts. 
We have very few decisions on that point ex- 
cept the very first case decided, which was 
one of those which ought never to have been 
tried. And that is all I care to say. (Applause). 

MR. P. E. REEDER: Mr. Naught, have 
you any word you could give about this Act 
from your experience in the surety and casualty 
field both? 

MR. NAUGHT: As you know, I have not 
personally engaged in the trial of suits. We 
turn those things over to able lawyers like 
yourself. I recently turned one in his direc- 
tion, in fact, a couple, and I am hoping for 
great success. 

MR. P. E. REEDER: Mr. Naught, I am 
around here with my ears open trying to find 
a way out. 

MR. NAUGHT: Just what he is going to 
do, I am not certain. Whether he is going 
to resort to this declaratory judgment, I know 
not. We have had, I know, considerable suc- 
cess with it in different jurisdictions. We 
haven’t tried to resort to it too much. And I 
think that is one thing that the companies 
ought to bear in mind, that they should not 
perhaps be running into court too freely. 
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Laws 
You know, if we can’t go in for justice in the floor. 
front door, we ought not be trying to go into Ml 
the side door to get it. And we don’t want and 2 
to get into the position of seeming to run out Ie 
on just claims and consider this merely a short. 9 ast th 
cut. We are rather serious about that in f the 
our company at home. I feel that the greatest HB have ; 
advantage we have had, of course, is in cases states 
where the disclaimant is well founded and The s 
where there is collusion and a number of de- measu 
velopments—then we have had quite an open HH And it 
road. compa: 
I now am willing to hear your story. which | 
MR.P.E.REEDER: I told youl wouldn't @ one. ° 
make a speech and I am not going to. numbe! 
Mr. Merrell, have you had any experience @ tions. 
with this in either surety or casualty, either & interest 
one? Court | 
MR. MERRELL: Mr. Chairman, unfortu- Mr. | 
nately I missed the first part of the address,  plause) 
I do not believe I can add anything to what (Mr. 
has been said in the way of comment. We & found 
have used declaratory action in several cases PRES 
with satisfaction. f the f 
I am not sure I understood the comment HM drew Ch 
with regard to judicial discretion. If the  sructiyg 
facts enable the complainant to bring it within | nel 
the statute, the Court must use his discretion Mr} 
as to whether he should exercise jurisdiction.’ ° 
Seems to me, as has been pointed out before, jm’? 
if we resort to the action we should, of course, (The 
be sure we are willing to abide by the deter- found c 
mination of the court in this action, even PRES! 
though it is adverse. We have generally used Me readi. 
it in a question of coverage and file the action" have ; 
before they can get any action against the a m’y. (/ 
sured and where we want to anticipate andj sociati 
determine what our responsibility should befM#0d one. 
in a suit by the claimant when it is filed. Can we 
MR. P. E. REEDER: Anybody else havegi MR. W 
anything they want to add? Mr. Presiden my" follow 
since there is nothing further, I will be vey Mr. WI 
happy to turn this meeting back to you. (A>— PRESII 
plause). er, has t 
PRESIDENT CRAWFORD: I particu port: 
larly want to thank Mr. Shackleford and Mi MR. \\ 
Cull and Mr. Pete Reeder on behalf of teg™P* appro 
Association for this very interesting talk and MR. BI 
discussions they have given, and, of cout - Chairn 
Pete, for leading the discussion. In additial spend 
to that, I want to thank each member WH PRESTD 
has helped us in this discussion. that, co 
The next paper is one which I think y@™h")S repo 





will find very interesting and constructive 
paper by Andrew D. Christian of Richmo 
Virginia. His subject is “Countersigna® 
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laws.” Mr. Christian will please take the 
oor. (Applause). 

MR. CHRISTIAN: 
and gentlemen: 

[am sure most of you know that during the 
st three or four years the commission agents 
{ the stock casualty and surety companies 
have secured the enactment in a number of 
gates of a new style of countersignature law. 
The stock and casualty companies in a large 
measure have taken exception to this law. 


Mr. Chairman, ladies 


ind it produced between the agents of those - 


jmpanies and their companies a controversy 
which to some extent has been an acrimonious 
ne. This new style of law also involves a 
sumber of very interesting constitutional ques- 
tions. And there has been a good deal of 
interest in the business as to how the Supreme 
Court will decide those questions. 

Mr. Christian delivered his address. 
plause ). 

(Mr. Christian’s address may be 
found on page 54 of the Journal). 
PRESIDENT CRAWFORD: On behalf 
ithe Association, I want to thank Mr. An- 
drew Christian very much for this highly in- 
structive article. 

I would like to hear the Secretary’s Report. 
Mr. Montgomery read his report. (Ap- 
plause ). 

(The report of the Secretary will be 
found on page 61 of the Journal). 
PRESIDENT CRAWFORD: I think from 
the reading of this report you can readily see 
we have a very busy and very efficient Secre- 
tary. (Applause). As the director of the 
Association, I want to say he is a tremendously 
good one. 

Can we hear the report of the Treasurer? 

MR. WHITE: Gentlemen, I wish to make 
the following report on your finances. 

Mr. White read his report. 

PRESIDENT CRAWFORD: Mr. Treas- 
rer, has the Finance Committee O K’d your 
eport? 

MR. WHITE: The Finance Committee 
as approved our report. 

MR. BROSMITH: In view of that fact, 
Ir. Chairman, I move we adjourn and go out 
nd spend it. 

PRESIDENT CRAWFORD: Before we 
0 that, could I hear a motion that the Secre- 
Frys report and Treasurer’s report be ap- 


roved and filed? Is there a motion to that 
tect? 


(Ap- 


INSURANCE COUNSEL JOURNAL 


Page 13 


MR. BROSMITH: Mr. Chairman, if you 
won’t accept the other motion, I will make 
that motion. 

MR. CULL: I second it. 

PRESIDENT CRAWFORD: All in favor, 
please say “Aye.” Contrary. Carried. 

May I see you here promptly at 9:30 to- 
morrow morning. 


Recessed at 4:57 p. m. 


Thursday Morning 


The Thursday Morning Session was called 
to order at 10 o'clock, President Crawford 
presiding. 

PRESIDENT CRAWFORD: The meet- 
ing is now convened and the first speaker is 
Mr. Raymond N. Caverly, who is Vice Presi- 
dent of the Fidelity and Casualty Company, 
New York City. His address is going to be 
the “Historical Background of Casualty and 
Surety Business.” It is with a great deal of 
pleasure that I ask Mr. Ray Caverly to come 
up here and address you. (Applause). 

MR. CAVERLY: Mr. President, it has 
been with a great deal of envy the last few 
days and still greater envy this morning, that 
I have sat back in the audience and watched 
you (the President) sit in an easy chair and 
relax while Mr. Shackleford and Mr. Christian, 
and now myself, come up here to do all the 
work. 

As a matter of fact, it reminds me of the 
story about the gentleman who owned a big 
police dog. He went around to call on one of 
his friends one day, and this police dog was 
sitting on the back seat of the big limousine. 
His friend came out to greet him and the dog 
began to growl. The owner got out, turned 
to the dog, and said, “Come on, Vice Presi- 
dent—get out of here!” 

His friend said, “That is a peculiar name 
for the dog—‘Vice President’.” 

And the owner said, “Well, I call him that 
because all he does is to sit on his rear and 
growl.” 

So, after a month or so, the owner of the 
dog went around to pay another call on his 
friend. The same dog was sitting on the back 
seat, perfectly calm and placid, not uttering 
a growl or saying a word. The owner got out 
of the car and said to the dog, “Come on, 
President, get out of there!” 

His friend said, “Why, I see you have pro- 
moted your dog. He used to be ‘Vice Presi- 
dent.’ Now he is ‘President’.” 
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And the owner said, “Well, now all he does 
is to sit on his rear.” 

That is all our good friend the President 
does. 

PRESIDENT CRAWFORD: 
down here now? 

MR. CAVERLY: Considering the revelry 
that went on last night around these parts, 
I am very appreciative of the fact that all 
you ladies and gentlemen present, including 
my wife, have arisen at this early hour to 
come in and listen to this dry, uninteresting 
paper I am going to read. And if you had 
the same experience even after you went to 
bed of listening to the alcoholic harmony that 
pervaded the floor where I live, my sympathy 
is even greater for you. 

My paper is not going to be of a technical 
nature. I do not present myself as a historian. 

Mr. Caverly delivered his address. (Ap- 
plause). 

(Mr. Caverly’s address will be found 
on page 62 of the Journal). 

PRESIDENT CRAWFORD: Mr. Cav- 
erly, for the Association, I wish to thank you 
very sincerely for the very interesting and 
highly instructive paper which you have given 
here this morning. So far as I know, we have 


May I sit 


never had a paper like this before the Asso- 
ciation. 

I have here in my file an application for a 
new membership. The name of the gentle- 


man is Byron Tennet. He was formerly Tom 
Dewey’s first assistant and is now General 
Counsel of the Claim Bureau of the Associa- 
tion of Casualty and Surety Executives. He 
is commonly called Barry Tennet. If he is 
in the audience, will he please show himself 
so that the members and guests will have a 
chance to be acquainted with him? (Ap- 
plause). Thank you, Mr. Tennet. 

PRESIDENT CRAWFORD: The next 
order of business is a paper, “(Compulsory 
Automobile Insurance and Financial Respon- 
sibility Legislation.” by Ray B. Murphy, As- 
sistant General Manager of the Association 
of Casualty and Surety Executives, New York, 
N. Y. 

In addition to Mr. Murphy’s title, of 
which I have already told you, I also want to 
state he is ex-National Commander of the 
American Legion and ex-Insurance Commis- 
sioner of Iowa. He is one of our recent mem- 
bers. And we have been very fortunate in 
getting him to come here and speak. I now 
ask Mr. Murphy to step to the rostrum. (Ap- 
plause). 
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MR. MURPHY: Mr. 
and gentlemen: 

Unlike the previous speaker, I shall not 
reflect upon the industry of your President. 
Nor shall I imply, as Mr. Caverly, himself 
a Vice President, did, that your President js 
a “sit-down striker.” At least he gives the 
rest of us an opportunity to work. 

I note that stories are tolerated, if not ap- 
plauded, and therefore I may be permitted 
one, the real value of which will become ap- 
parent.as I talk. 

This is the story of a young Catholic Priest 
who followed the rules of celibacy of his 
church and, like many of them, on his first 
attempt at his sermon spoke long and ¢élb- 
quently upon the subject of matrimony and 
the rearing of a family. The next morning 
Mrs. O'Leary, with a family of some eight or 
ten, was visiting while hanging out the wash 
with her friend Mrs. O’Flaherty, herself with 
some twelve or thirteen children. And Mrs. 
O'Leary said, “Mrs. O’Flaherty, faith and that 
was a fine sermon our Reverence gave us yes- 
terday upon the subject of “Matrimony and 
the Raising of a Family.” ; 

Mrs. O’Flaherty said, “It was a fine ser- 
mon— and indeed, I wish I knew as little 
about the subject as he does.” (Laughter). 

Mr. Murphy delivered his address. (Ap 
plause). 


(Mr. Murphy’s address will be found 
on page 67 of the Journal). 


PRESIDENT CRAWFORD: Mr. Mur 
phy, on behalf of the Association, I wish to 
thank you very sincerely for this interesting 
and well prepared paper. It will be published 
in the next Journal, and I predict every 
member of this Association will read and bene 
fit from it. 

We are more than happy to have Mr. Mur 
phy as a member and we hope from now 0 
he will get into the habit of coming here 10 
every meeting. (Applause). 

MR. WILLIS SMITH: Mr. President, las 
evening it was placed on the Bulletin Boati 
that the Committee on Nominations woul 
meet at 11:30 in the small dining room at 
jacent to the general dining room. The Cot 
mittee is going to meet at 11:30 in the Pi: 
grim Room, right over the desk in the Lobly. 
We would be glad to have anybody who wishé 
to, meet with us. 

Meeting recessed at 12:15 until Friday 
morning. 


President, ladies 
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Friday Morning 


President Crawford called the meeting to 
rder Friday morning at 9:55. 

PRESIDENT CRAWFORD: The meet- 
ing will please come to order. (President 
Crawford invited forum discussion of Mr. 
\urphy’s address on Compulsory Automobile 
Insurance and Financial Responsibility Legis- 
lation. This subject was discussed at length 
by the membership. ) 


The Association received report of the 
Committee on Compulsory Automobile In- 
surance and Financial Responsibility Legis- 
lation without approval and unanimously 
adopted the following Resolution proposed 
by Mr. Sol Weiss of New Orleans, La. 


As a substitute for the resolution proposed 
by the Committee, I move that the report of 
the Committee be received and filed without 
approval as to the resolution therein contained 
and as to the opinions therein expressed. 

I further move that the Committee on Com- 
pulsory Automobile Insurance and Financial 
Responsibility Legislation be continued with 
instructions— 

1. To consider further the entire subject 
matter with special reference to the efficacy 
of adequate financial responsibility laws and 
their enforcement and administration; 

2. To confer, consult or communicate with 
the Association of Casualty and Surety Execu- 
tives, the American Underwriters, the Ameri- 
can Automobile Association, the National 
Safety Council, and with such other associa- 
tions and organizations as may in the opinion 
oi the Committee be helpful: 

3. To report its findings, conclusions and 
recommendations to the next annual, 1940, 
meeting of this Association: 

4. To incorporate in its report an appro- 
priate bill or act if the Committee conclude 
that legislation is necessary or advisable. 


The meeting, on motion duly seconded, ap- 
proved the report of the Treasurer and Secre- 
tary and all committee reports which had been 
previously published in the Journal except the 
eport of the Committee on Compulsory Auto- 
mobile Insurance and Financial Responsibility 
Legislation. 

PRESIDENT CRAWFORD: 
lary, is there any new business? 

We know of no new business. We haven’t 
yet had the pleasure of seeing our Editor, 
George Yancey, up on this platform. I ask 


Mr. Secre- 
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him to give us his report at this time and also 
to give us a little resume of the history of the 
International Association since he has been 
connected with it. I am sorry I am going 
to have to ask him to be brief but I wish he 
would come forward here. 

(The Editor’s remarks will be pub- 
lished in the January, 1940 issue of the 
Journal). 

PRESIDENT CRAWFORD: Thank you, 
Mr. Yancey, for this very informative little 
talk you have given us here. There are just 
one or two things I would like to say about it. 

One is, don’t let the Editor tell you that the 
Executive Committee is entirely responsible 
for that magazine because if it wasn’t for 
George Yancey the magazine would never have 
been printed or gotten out. 

Marion Chrestman, will you please get up 
and in a few well chosen words keep this audi- 
ence happy until the Chairman of the Nomi- 
nating Committee gets here? He has a Texas 
voice—he doesn’t need to come up here. 

MR. CHRESTMAN: Mr. President, I 
think he will be in here by the time I get 
started. 

I have this feeling about the convention 
work and I would like to suggest one thing. 
I have always felt that the Association should 
not go too far in the advancement of legisla- 
tion on the affirmative side. I think it has 
been the policy heretofore to at all times be 
ready and standing by for the general insur- 
ance business for protection against bad laws. 
I think when we begin general legislation for 
insurance laws in our several states, that we are 
in common phraseology sticking our necks 
out for the criticism of the Association. I 
have a feeling that we can and are doing splen- 
did work in defense of insurance business. I 
have always in attending the Conventions 
been watching for the time when we might go 
too far on the matter of advancing legislation, 
for the companies have variances in their ideas. 
And I think we as lawyers should rest the 
presentation of affirmative laws directly on the 
executives and heads of the insurance com- 
panies. 

I make that statement now, not because it 
has been done, but because I fear that it will 
be done some day. Everybody knows who 
has had any experience in legislation that 
when you put the best bill possible before a 
legislature, you are going to come out with a 
bad bill of some kind. And if we take that 
burden upon ourselves we will destroy the 
integrity of our Association. I think it ought 
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to be the policy of this Association to defend 
against bad laws, fight for the business as a 
whole, and in that way, instead of trying to 
advocate new laws through this Association, 
protect the business through the Association. 
I know I am not supported in that idea in 
certain sections of this Association but I put 
it out as my own sincere belief that we ought 
to stand on the defensive and hold the line 
for insurance. 

I thank you. (Applause). 

PRESIDENT CRAWFORD: Since this 
has developed into an experience meeting and 
since the Chairman of the Nominating Com- 
mittee has not arrived as yet, I shall call upon 
Mr. Royce Rowe, that handsome gentleman 
from Chicago, to get up here, show his face, 
and say a few words. 

MR. ROWE: Mr. President, ladies and 
gentlemen: I think the esteemed representa- 
tive from Texas has so well said what I have 
been thinking, there is nothing that I can add 
at this time that will lend any weight to the 
cause. 

Thank you. (Applause). 

MR. CRAWFORD: Who else am I going 
to call on? 

MR. DRAKE: Mr. President, I have al- 
ready shown my face this morning and I have 
no authority at this time to show it here again, 
but I was interested in what Mr. Chrestman 
said. I think I was the first Chairman of the 
General Legislative Committee. I occupied 
that office for three years. And I don’t really 
recall any time that we ever asked any of the 
Legislative Committees to sponsor any legis- 
lation. I don’t think of any now. As a 
matter of fact, our organization, the Casualty 
and Surety Executives’ Association, doesn’t 
really propose a great deal of legislation. It 
is mostly on the defensive. We have, true, in 
different states some very constructive legis- 
lation on particular situations, particularly, 
I think, relating to the surety business, but 
I don’t think in any of those cases, I don’t 
recall ever asking the different legislative 
committees or their Chairmen to sponsor new 
legislation. 

I agree with what Mr. Chrestman has said. 
I think my idea along that line would be the 
same as his. I simply thought you might be 
interested in knowing we don’t sponsor a lot 
of new legislation. It seems to be more the 
other way. Do you recall any that we have 
asked for? 

MR. CHRESTMAN: 
wouldn’t be done. 


No; I just hoped it 
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PRESIDENT CRAWFORD: Thank you 
very much for those remarks. _It has been in. 
teresting, and if it isn’t already known to all 
the members, it is a very good point to bring 
before them. 

PRESIDENT CRAWFORD: I now gee 
that Mr. Willis Smith, Chairman of the Nomi- 
nating Committee, is in the room, and I would 
ask him to come up here and make his report, 
Mr. Willis Smith of Raleigh, North Carolina, 
(Applause). 

MR. WILLIS SMITH: Mr. President and 
members of the Association: 

This Committee was appointed and we 
asked for suggestions, as you members know. 
We held several sessions and received every- 
body and heard from everybody who wished 
to be heard. We don’t know whether we have 
done a 100% job or not. We hope we have. 
If we haven’t suited everybody you will just 
know that it was a case of mistaken identity, 
that we didn’t get your men like you wanted 
us to because we just got mixed up on it. 

You know, some time ago down in North 
Carolina we were having the State Bar meet- 
ing and I was asked by the President to in- 
troduce a distinguished New York lawyer who 
was coming down to address us. His name 
was Beckwith. Of course, I first thought of 
our friend Oliver Beckwith. I read up on his 
attainments and achievements in the past so 
I might tell our lawyers of North Carolina 
about our distinguished visitor. I arrived at 
the hall, and just before I arose to intro- 
duce Mr. Beckwith, I looked around and 
couldn’t find him. And then to my amaze- 
ment I saw another Mr. Beckwith I knew 
who had come from New York. And I had 
just in time found I had another man to 
present. 

This may not suit all of you but if it 
doesn’t I know you will forgive the Committee 
because we have tried to do the best we could. 
We have tried to consider the length of tenure 
a man has had in this Association, the work 
he has done, the activities he has engaged in 
and his interest in the Association. Now we 
regret there are several men who have here- 
to fore been on the Executive Committee and 
Vice Presidents, whom we couldn’t keep on 
or bring back into service. We have also 
considered the geographic location of these 
men. And also the fact there are some men In 
the Association who do not make a great deal 
of noise who are very good workers. We 
have tried to pick out some of those men. We 
hope you will like it. 
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For President—Mr. Gerald P. Hayes, Mil- 
waukee, Wis. 

For Vice President—Mr. L. J. Carey of 
Detroit. 

For Vice President—Mr. H. W. Nichols, 
New York. 

For Vice President—Mr. James T. Blair, 

Ir, Jefferson City, Mo. 
' For the Executive Committee: Joseph G. 
Sweet, San Francisco, California; Thomas N. 
Bartlett, Baltimore, Maryland; Pat H. Eager, 
Ir. Jackson, Mississippi. 
* For Secretary—Mr. R. B. Montgomery, Jr., 
New Orleans, La. 

For Tresurer—Mr. H. E. White, Norfolk, 
Va. 

Mr. President, I move the adoption of that 
report. 

MR. DICKIE: I second it. 

PRESIDENT CRAWFORD: You have 
heard the report of the Nominating Committee 
presented here by Mr. Willis Smith. Are 
there any other nominations from the floor? 
If there are none, I will consider the polls 
closed. 

It now becomes necessary to have a motion 
irom some member of this Association that 
the Secretary cast the vote in favor of the 
persons nominated by the Nominating Com- 
mittee. Do I hear such a motion? 

MR. BENOY: I so move. 

MR. WEISS: I second it. 

PRESIDENT CRAWFORD: Any re- 
marks? All those in favor of the motion, 
please say “Aye.” Opposed, “No.” The 
“Ayes” have it. 

Mr. Oscar Brown and Mr. Melvin Roberts, 
will you please conduct Mr. Gerald Hayes up 
to the rostrum? (All stood up as President- 
elect Hayes was conducted to the rostrum). 

Mr. Hayes, will you get up here and say 
about three words to this congregation? 

PRESIDENT-ELECT HAYES: Well, 
Mr. President, I am ordinarily not qualified to 
confine my remarks to three or four words. 
PRESIDENT CRAWFORD: 
minutes. 

PRESIDENT-ELECT HAYES: I assure 
you, members of the Convention, that I ap- 
preciate deeply the honor that goes with this 
slice. I also appreciate the responsibility 
that it entails. I have watched the work of 
tumerous Presidents of this organization and 
[know what it means. 

I have but one hope and that is that at the 
conclusion of my year in office, that all the 
members of this Association will find it in 


I meant 


INSURANCE COUNSEL JOURNAL 


Page 17 


their power to say that I did a good job. 
(Applause). 

PRESIDENT CRAWFORD: If the new 
members of the Executive Committee are in 
the room, I wish they would come down here 
and stand in a row so we can look them over 
and see how we like them. Joe Sweet—Tom 
Bartlett—Pat Eager, that eloquent Southern- 
er. (Applause). L. J. Carey. Is Mr. Carey 

here? Mr. Nichols. Is Mr. Nichols here? 
(Applause). Mr. Blair. Will you all stand 
up a minute so that we may look at you 
admiringly, and then we will allow you to sit 
down? 

The next order of business is the Report of 
the Golf Committee. Is the Golf Chairman 
here? 

PRESIDENT-ELECT HAYES: Mr. 
President, Mr. Dickie, will you come here, 
please? 

Ladies and gentlemen, this is not on the 
program, so somebody might raise a point 
of order. But, you know, we had a ceremony 
at the banquet last evening at which time 
several members of our Association who were 
former Presidents were presented with gavels. 
Thank Heaven we were able to present those 
gavels before any of the boys had passed on. 

Now we don’t believe—we certainly hope 
there isn’t any chance of the early demise of 
the Golfing President of this Association, Mr. 
Milo Crawford, but the Executive Committee 
did feel that it wasn’t just right to delay the 
presentation of a gavel to Milo Crawford for 
another year. And so, on behalf of the Execu- 
tive Committee, I am going to ask Mr. Roy 
Dickie, who received one of these gavels last 
evening, and an illustrious former President 
of this Association, to do the honors in pre- 
senting the gavel at this time to Mr. Milo H. 
Craw‘ord. (Applause). 

MR. DICKIE: Mr. Presidents—right now 
we seem to have two—lI guess I will have to 
call you Jerry, I don’t know, in order to dis- 
tinguish between you two fellows—I assure 
you that this is a great pleasure accorded to 
me. As was stated here this morning, I 
think one of the most pleasant things that 
comes to any of us through these meetings is 
the associations that we form of men from all 
over the country. Many of you, I am sure, 
like myself, first met Milo H. Crawford here. 
We have spent years together, a varying num- 
ber of years, but I am sure that each added 
year has only increased your admiration for 
our retiring President. He is a most genial 
gentleman, courteous at all times, and I am 
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sure you will agree he has presided here as a 
presiding officer should preside. 

I know that he will feel like the rest of us 
who have passed through the mill, that it is 
a delightful thing to have this little memento 
to remind him of his very successful year as 
President of the International Association of 
Insurance Counsel. And it is with a great 
pleasure, Milo, that I on behalf of the Asso- 
ciation now present to you this gavel which 
I know you will wield only in justice and not 
at all in discipline in the family, and that 
you will prize it to the last day you live. And 
I don’t share any anxiety at all that there 


was any haste in getting this to you rather - 


than a year hence because we hope you are 
going to live many, many years to enjoy recol- 
lections of your very successful year as Presi- 
dent. 

I congratulate you. 
up). 

PAST PRESIDENT CRAWFORD: I 
don’t need to say that, like all other Past 
Presidents, as I am now, in receiving these 
gavels, that I appreciate this very much and 
very sincerely. This is the second tremendous 
surprise which has come to me here during 
these last two days. The first surprise was 
when I went out and shot over my head and 
got an 86, and with the peculiar system of 
handicapping they have here, I now find I 
am going to win a very substantial prize as a 
low net. I don’t need to tell you that I have 
been razzed considerably ever since I got off 
the 18th green. Ask anybody. Somebody 
has started in motion a kick already, saying 
that Roy Dickie won a prize, Pete Reeder 
won a prize, Dick Montgomery won a prize 
—but I want to point out to you in all fair- 
ness that the prize which I won was a low 
net prize and not a gross prize. And I feel 
humilated beyond words on that account. 

Is the Chairman of the Golfing Committee 
here? 

MR. CHRESTMAN: Mr. President, beg- 
ging pardon for getting on the floor again, but 
I think most of us around here know really 
where the source of power in this administra- 
tion lies, and I think it ought to be shown 
definitely, and I ask that Mr. Jerry Hayes 
call for Mrs. Crawford and their delightful 
daughter to show themselves on this occasion 
that we may do them the honor they deserve 
for the real service the President has given 
us. (Applause). 

PAST PRESIDENT CRAWFORD: I 
would now like to have Irene Hayes get up 


(Applause). (All stood 
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and show herself, to show you 95% of the 
incoming President. (Applause). 

PRESIDENT HAYES: I just want to see 
if this (gavel) really works. It does! 

I now call upon Mr. Lowell White, our 
most efficient Chairman of the Golfing Com. 
mittee. I see him coming down the aisle here. 
I don’t need to introduce you to Lowell White. 

MR. LOWELL WHITE: I hope you have 
all had some fun out of golf. I know most 
of us have. I also know you don’t want a 
long speech, so we will try to get the job done 
quickly. Is Mr. Crenshaw here? If so, come 
forward. And Johnny Anderson. These 
are the two “pros” of the organization, men. 
Both had 76’s. (Applause). We flipped a 
coin for them and decided Mr. Crenshaw is 
the champ. And we have here what appears 
to be just a slightly used trophy. Unfor- 
tunately it got broken on the trip. So we 
will give him just this as a token of recogni- 
tion that he is the Champion. And we will 
see that his trophy is fixed up and sent to 
him. 

Also, here is a box of balls for you. 

And, Johnny, we have a beautiful set of 
Jimmy Thompson woods for you. (Ap 
plause ). 

There were three other men bidding for this 
but they weren’t good enough by five or six 
strokes. The next ones were 81. Where are 
Ben Tennet, and Bob Hobson and Donald 
Gallagher? 

MR. CHRESTMAN: 
practicing golf. 

MR. LOWELL WHITE: [I think they are. 
Come forward. Don had 14 on one hole. 
That ought to get him something! I want 
you all to see Mr. Kelly—because he must 
be a good lawyer. He had 133 strokes. They 
get a pair of socks. I am sorry about Ben 
Tennet, because he had 71 on the first nine, 
and then he blew up on the second. 

We also have a prize for Bob Hobson be 
cause he was consistently bad. He had 66 
on one—and then he improved to 65 on the 
second. 

In the second class we have a chap named 
Crawford—Milo Crawford. Is he here? Not 
here, huh? (Laughter). 

Where is Pat Patterson? What did you 
investigation reveal about this man Craw: 
‘ord? 

MR. PATTERSON: 
want to make a complaint. This is the 
time, Mr. Chairman, I have ever attended 4 


They must be out 


Mr. Chairman, ! 
first 
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neeting of this organization. I assumed that 
it would be on the square. (Laughter). 

MR. CRAWFORD: This is going to be 
god. I suggest you get up on the rostum 
everybody can hear. 

MR. PATTERSON: 
fficiate—I just want to complain. 
ter). 

MR. LOWELL WHITE: 
shead—and be tough about it! 

MR. PATTERSON: Mr. Chairman, I in- 
quired last night and I was informed the 
President of the organization had gotten the 
low net. Is that right? 

MR. LOWELL WHITE: We have it on 
the list. I think we could change it. 

MR. PATTERSON: I didn’t mean did 
he get it—but is he credited with it? 

MR. LOWELL WHITE: He may not get 
it if you are good enough. 

MR. PATTERSON: I think he should be 
disqualified, of course, from accepting any 
prize because obviously he doesn’t deserve it; 
and, secondly, on account of his office he 
shouldn't take it. He should be a gentleman, 
iinota golfer. I just think it’s wrong and I 
want to protest. And I am sure I will be 
backed up. (Laughter). 

MR. CHRESTMAN: Mr. Chairman, a 
point of order. Refer it to the Grievance Com- 
mittee. 

MR. LOWELL WHITE: Mr. Pat Eager 
—what does the Impeachment Committee say? 

MR. EAGER: Well, Mr. Chairman, and 
Mr. brand new Ex-President, this is one time 
that justice is going to prevail. Two thou- 
sind years ago a howling mob condemned a 
man and another good man said he could find 
no fault with him. I am in favor of tabling 
this criticism here and giving credit where 
credit belongs. A man who usually shoots a 76 
tad a lot of hard luck yesterday and came in 
with a lousy 86. 

MR. LOWELL WHITE: He had a net 
‘+—~and he gets a beautiful set of Bobby 
Jones irons. (Applause). 

MR. CRAWFORD: Mr. White, I thank 
you. (Applause). 

MR LOWELL WHITE: Albert Jones— 
Les, Beard—P. W. Haberman. The second 
OW het goes to Albert Jones—a set of Jimmy 
Thompson woods. 

The third low net goes to P. W. Haberman 
—a set of woods. 

Here isa spare set, Les. We understand you 
don't do anything but play golf anyhow. 

Jim Nugent—George Naught—Bob Dineen. 


No. I don’t want to 


(Laugh- 


You go right 
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A pair of shoes for Jim Nugent on account he 
is good. 

A nice caddy bag for George Naught. 

And a caddy bag for Bob Dineen. 

Gordon Steele—He gets a golf bag. 

Bob Noll doesn’t have any golf equipment, 
so we have a set for him. 

MR. NOLL: Thank you—thank you—I 
need it. 

MR. LOWELL WHITE: 
runner -up club for you. 

And a runner-up club for Melvin Roberts. 

Somebody wanted to know why they got 
them. Isn’t that silly? They are somewhere 
around 12th, 13th or 14th low net. What 
do you think of our scientific handicapping 
system? (Applause). Where is Charlie Orr? 
Do you approve? Then come forward. We 
have a special event here. Charlie didn’t like 
our handicapping system so as a special event 
we are going to give him one of these two 
socks for the longest self-conceded putt. 

MR. ORR: This ought to be very helpful 
in attempting to understand the system you 
are using. 

MR. LOWELL WHITE: Charlie, tell 
them, how much longer was that putt than this 
hotel? 

MR. REEVES: While he’s looking, I have 
a special event to announce—Lowell White 
wins a prize—a club. 

MR. LOWELL WHITE: Listen, every- 
body—do you want to hear about that drive 
on No. 1? Do you want to hear about my 
score blow by blow? (Members say “No’’). 
By the way, I want you to know I am the 
oldest living member of the Golf Committee 
who has never won a prize before. 

Ray Murphy won a prize. Commander, 
try those out on your piano and see how they 
are. (Mr. Murphy won some golf balls). 

Carter Johnson and Fielding Woodward. 
I think this is very appropriate prize for John- 
son. Nobody else in the country needs it— 
but of all the slop down there! That is a 
very appropriate prize (pair of rubbers) for 
a fellow from New Orleans. 

And we want you (Mr. Woodward) to keep 
your clubs nice and shiny. Don’t use them. 
(Club head covers). 

Bob Stewart, F. W. Smith, Stanley Gerrity, 
Don Stewart get some club head covers. And 
F. W. Smith and Stanley Gerrity get club 
head covers. 

Say, is Charlie Orr in the house? If he is 
man enough to walk down here again, come 


Pat Eager—a 
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on down. Charlie gets a prize on account he 
won one—a rain jacket. 

Walter Stewart—Harry LaBrum—Clarence 
Merrell—H. M. Roberts—get rain jackets. 

Frank Cull—William Knowles—H. W. 
Nichols—Les. Vogel—get rain jackets and 
sox. These are specially padded sox for those 
who are most active. 

Messrs. Duket and Dorsett. 
team? Where are they? 

Tom Cooper—William D. Howell, and one 
of the Waltons. I think you were about 35 
low net. Does that seem reasonable? (They 
received sox). Walton had about a 40 low 
net. 

Where is Pat Carey? 
any more, huh? 

John Luhn. Come on down—we have a 
Civil War trophy for John—out in 61 and 
back in 65. (A pair of sox). 

Is there anybody in the house who hasn’t 
won a prize? 

Sam Levin—come on down—we’ve got a 
sandwich down here for you. 

Tom Freeman—Charlie Vinas. Where is 
he? Come on, Charlie. You are a big boy 
now—you ought to be able to get up alone. 

Rex Fowler—G. L. Reeves. We’ve been 
having trouble with him. 

(Mr. Lowell White completed the giving of 
the lesser prizes, consisting of sox and golf 
balls). 

We had a special prize for Pat because he is 
the best sport in the outfit. He said, “I am 
not going to take all the money.” So he 
decided he would shoot left-handed. And he 
got away with it. 

PRESIDENT HAYES: 
in the room? 

MRS. CAVERLY: Mr. President, I have 
asked Bill Reeder to give out the ladies’ prizes. 

MR. BILL REEDER: Ladies and gentle- 
men: The Ladies’ Golf Committee doesn’t 
entirely appreciate the fact they are left to 
the last. However, for good and valid rea- 
sons, which it is not necessary for me to state, 
Mrs. Caverly has asked me to pass out to the 
ladies the prizes. 

Is Miss Ruth White in the room? Miss 
Ruth White, with a low gross of 88, wins 
First Prize—a golf bag. (Applause). Judge 
White, will you come forward, please? Is 
Judge White in the room? Will you deliver 
this to your charming daughter? 

Mrs. Caverly won first low net. 

Mrs. Leslie Dodd won second low net. Will 


Isn’t that a 


He doesn’t belong 


Ts Mrs. Caverly 
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Mrs. Dodd come forward? 
golf bag. 

PRESIDENT HAYES: I would like to 
make an announcement respecting the meeting 
today of the new Executive Committee. }j 
was scheduled for 2:30 this afternoon. Be. 
cause of the desire of some of the men to get 
away a little earlier, it will be held at 2 o’clock 
in the Pilgrim Room—and it will be called 
promptly. If there are some members of the 
Executive Committee as now constituted who 
are not here, will the rest please inform them? 

MR. W.O. REEDER: Mrs. Kerr, will you 
please come forward? Mrs. Kerr won third 
low net. Isn’t Mrs. Kerr in the room? Would 
any lady in the room like to have these shoes? 
Well, we will see that these are delivered to 
Mrs. Kerr. 

MR. W. O. REEDER: 
Is Mrs. Cull in the room? 
brella. (Applause). 

Mrs. Coleman. 
putter. 

Is Mrs. J.S. White present? Mrs. White is 
also a good putter. Is Judge White in the 
room? Judge White, will you come forward? 
This is for a very good putter. 

Now, will Mrs. Caverly please come for- 
ward? (Applause). Mrs. Caverly refuses to 
make a speech but I know she won’t deny 
us the privilege of looking at her. (Applause). 

PRESIDENT HAYES: Ladies and gentle. 
men, I think the Convention owes a debt of 
gratitude to Lowell White for the job he has 
done this year, as he has always done. Ani 
also, to Mrs. Caverly, for the work she ha 
done as Chairman of the Ladies Golf Com 
mittee. 

I don’t recollect whether this morning the 
Convention adopted some type of vote 0 
thanks to Bill Reeder or not for the outstant: 
ing work he has again done this year as Chait: 
man of the Entertainment Committee. I dont 
remember—was that done? 

MR. MONTGOMERY: 
dent. 

PRESIDENT HAYES: I suggest some 
body move that this Convention give & 
thanks to Bill Reeder, Chairman of the Ente 
tainment Committee, Lowell White, Chairma 
of the Men’s Golf Committee, and Mrs. Cit 
erly, Chairman of the Ladies’ Golf Committe 
and to Mrs. Dolly Smith, Chairman of tH 
Ladies’ Entertainment Committee. 

MR. H. E. WHITE: Mr. President, 4 
Treasurer, I do move. 


(Applause), 4 


Mrs. Frank Cull, 
She gets an un- 


Mrs. Coleman is a good 


No, Mr. Pres: 
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MR. LOWELL WHITE: Mr. President, 
| would like to offer an amendment that the 
members of the Committees be also included 
in that. 

PRESIDENT HAYES: [I think the Treas- 
yer's motion will carry that amendment. 
There is a lot of irony in that remark. It is 
ike Milo’s remark upon winning those irons. 
He said, “There is something of irony about 

This morning at the breakfast table I 
will guarantee Harvey White was shedding 
wars over the fact Bill Reeder spent more 
money on entertainnment this year than the 
Treasurer thought should be allotted to him. 
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Nevertheless, all those people have done a 
remarkable job at this Convention. 

MR. EAGER: I second the motion. 

PRESIDENT HAYES: The motion has 
been made and seconded. And I would like 
to ask that it be a standing vote of thanks. 
(Applause as all stood up). 

Now, members of the Convention, is there 
any further business to come before this meet- 
ing? 

Any further business to come before the 
meeting? If not, I will declare this Conven- 
tion of the International Association of Insur- 
ance Counsel adjourned sine die. 

Adjourned at 11:28 a. m. 


Address of the President 


By Mito H. Crawrorp 
Detroit, Michigan 


HILE the By-Laws of the Association 

seem to make it necessary for the Presi- 
dent to make a report to the membership 
at its Annual Meeting, there seems to be no 
limitation upon the subject of what the Presi- 
dent talks about. 

On this account, I will ramble along in my 
own way, giving to you a synopsis of the actions 
of your Executive Committee, since the Mack- 
inac Meeting and also making several observa- 
tions in regard to the Association generally. 

Since the Mackinac Meeting, there have been 
two sessions of your Executive Committee 
where the following subjects were taken up. 

Your Editor, George W. Yancey, was re- 
elected for the year just ending. 

Certain Committees were continued in 
iorce until the new Committees were elected. 

Last Fall, your retiring President, Mr. 
Reeder, Secretary Montgomery and I, met as 
's the custom and with the help and assistance 
oi the Executive Committee, appointed all 
Committees, names of which appear in the 
January issue of our Journal. 

In accordance with the will of this Asso- 
“lation, the following members were appointed 
4s the Compulsory Automobile Insurance and 
Financial Responsibility Legislation Commit- 
ee: Chairman, Forrest S. Smith; E. W. Saw- 
yer, William H. Freeman, Elias Field, Oliver 
R. Beckwith, Wilbur E. Benoy, and Walter K. 
Stewart. i 


I may say that this Committee has been a 


very active one and I predict that when Ray 
B. Murphy presents his paper on this subject 
tomorrow morning, there will be the liveliest 
discussion of the Convention since after the 
paper is read, several members of the Com- 
mittee are going to give their ideas in regard 
to this matter, and after that, the subject will 
be thrown open for a general discussion. 

Since coming to Hot Springs, I have been 
in contact with several members of the above 
Committee who signed the majority report 
and they now advise me that they will before 
tomorrow file an amendment to this majority 
report. 

The Committee decided to present each 
Past President a gavel suitably inscribed as 
a memento of his time in office, and this very 
pleasant feature of the Convention will take 
place at our Annual Banquet tomorrow even- 
ing. 

The place of holding this present Convention 
was quite a task owing to the fact that it 
must be held before Labor Day. After listen- 
ing to representatives from The Homestead at 
Hot Springs; the Chelsea Hotel at Atlantic 
City; the Chamberlain Hotel at Old Point 
Comfort, Virginia; the Claridge Hotel at At- 
lantic City; Mr. Johnson and Mr. Collins rep- 
resenting the Greenbriar Hotel at White Sul- 
phur; the Committee finally decided on this 
Hotel as the best all around place. 

Our Committee recommended the utmost 
co-operation with the Association of Casualty 





Page 22 


and Surety Executives and with the American 
Mutual Alliance. This policy has been carried 
out during the year and at this time, I wish 
to sincerely thank the executives of both of 
these Associations for their help and assist- 
ance to us. It has been of tremendous value 
to this Association. 

The arduous duties of Chairmanship of the 
Legislative Committee was assumed by Howard 
D. Brown of Detroit and under his able man- 
agement, this very important committee cover- 
ing all States was set up in a different fashion 
than heretofore, and you will have the pleasure 
of listening to Mr. Brown a little later at 
which time he will tell you how well this new 
Plan has worked. 

I do not need to tell this membership how 
highly important the functioning of this Gen- 
eral Legislative Committee is to our Associa- 
tion. 

Most of you have already read the Commit- 
tee Reports published in the July issue of the 
Journal, and if you have not done so, I know 
that you will as soon as you can. 

All Committee Reports not published in the 
July Journal will be presented during this 
meeting. 

Your Committee is still continuing with 
great care in passing upon applications of 
new members. This fact is borne out by 
many new members who are here for the first 
time. 

From a membership of 234 members in the 
Fall of 1928, to our present list of 1300 mem- 
bers, is an accomplishment to be proud of. 
Our Association is known widely as represent- 
ing the highest ideals. 

Our Journal has been published since 1934 
and during that entire time, has been ably 
conducted by Editor Yancey under the super- 
vision of the Executive Committee, and if 
you have read carefully the four issues of the 
Journal since the Mackinac meeting, I know 
that you will agree with me that we have a 
Journal of which every one of us may be proud. 
This is important because our Association is 
judged by outsiders by what appears in our 
Journal. 

The purpose of this Association shall be to 
brinz into close contact by association and 
communication lawyers, barristers and solici- 
tors who are residents of the United States of 
America, or any of its possessions, or of the 
Dominion of Canada, or of the Republic of 
Cuba, or of the Republic of Mexico, who are 
actively engaged wholly or in part in practice 
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of that branch of the law pertaining to the 
business of insurance in any of its branches, 
and to Insurance Companies; for the purpose 
of becoming more efficient in that particular 
branch of the legal profession, and to better 
protect and promote the interests of Insur- 
ance Companies authorized to do business jn 
the United States or Dominion of Canada or 
in the Republic of Cuba, or in the Republic 
of Mexico, to’ encourage cordial intercourse 
among such lawyers, barristers and solicitors, 
and between them and Insurance Companies 
generally. 

I came into this Association during the 
presidency of George W. Yancey, and the 
Presidents succeeding him have been: Mayne, 
Dickie, Chrestman and Reeder. All of these 
men have faithfully worked for your Asso- 
ciation in accordance with the purpose set 
forth in our By-Laws; and being brought up 
in the official family with executives of this 
type and with other members of the Execu- 
tive Committee of equally high ideals, is an 
experience which is impossible to duplicate in 
any Association other than ours. 

To show you how highly one member of 
this Association values his membership, | 
quote as follows: 


“T joined the Association in 1927 be- 
cause I was invited so to do by a friend in 
whose judgment and friendship I had con- 
fidence. I am a member today, value my 
membership, and have attended all meetings 
since I joined the Association because of 
the purpose, structure, and accomplish: 
ments of the Association, the high profes 
sional standing of its members, and the new 
friends I make and the old friends I se 
again at our annual meetings.” 


from President Yancey’s Address to the Cor- 
vention in 1934. ; 
My prediction is that our Association wil! 
continue to grow in power and usefulness be 
cause its membership is made up of men 0 
George Yancey’s caliber and ideals. 
I appreciate your con{idence in electing m: 


as your President. If the Association has 
gone forward during the last year, you mus 
give full credit to your Executive Committet 
the members of ail Committees and to the 
members who have co-operated with us whet: 
ever called upon and to all of whom I give mY 
sincere thanks and appreciation. 

I commend Insurance Counsel to every ™ 
of you. 
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Responsibility of Charitable Institutions for Tort 


“For every given fact or event, there is a rea- 
son why it is as it is rather than otherwise.” 


By Pat H. Eacer, Jr. 
Jackson, Mississippi* 


F while visiting in Topeka, Kansas, you 

were injured by a motor vehicle negligently 
operated by an employee of the Salvation 
4rmy, you would be without a remedy for 
compensation for any injuries sustained (Webb 
». Vought, 127 Kan. 799, 275 Pac. 170). 
However, if you continued your journey to 
Los Angeles and were again injured by a 
motor vehicle negligently operated by the Sal- 
vation Army, the California court would award 
you full damages (Phoenix Assurance Corpo- 
ration v. Salvation Army, 83 Cal. App. 455, 
256 Pac. 1106). In an effort to heal your 
wounds if you became a patient of the South- 
ern Methodist Hospital & Sanatorium in 
Tucson, and your injury was unfortunately 
aggravated by the negligence of your attend- 
ing physician or the nurse in the hospital, you 
could not recover damages (Southern Metho- 
dist Hospital & Sanatorium v. Wilson, 45 Ariz. 
597, 46 Pac. (2d) 118); and this is true al- 
though you may have paid twenty-five dol- 
lars for the use of the operating room, six dol- 
lars a day for your hospital room, and paid 
your attending physician and nurses the usual 
fees. If your patience should then become 
exhausted and in an effort to forget your 
many troubles you decided to visit the country 
where God really intended people to live, and 
motored into Texas, across Louisiana and over 
the Spanish Trail, along the beautiful Missis- 
sippi Gulf Coast, shaded by majestic live oaks 
under which D’Iberville found rest over two 
hundred years ago, and on to the magnificent 
Bellingrath Gardens at Mobile, Alabama, and 
while there sought medical treatment and nur- 
sing at the Mobile Infirmary, and again your 
injuries were aggravated by the negligence of 
the hospital attendants, the learned Editor of 
the Insurance Counsel Journal would most em- 
phatically tell you that you were entitled to 
recover full damages against said institution, 
and probably enter into a practical working 

"Grateful acknowledgment is made to many fellow 
mem®ers of the Association for the construction of the 
rule in their respective jurisdictions, without which the 
author would have been greatly handicapped. 


agreement with you looking toward that end 
(Tucker v. Mobile Infirmary Association, 191 
Ala. 572, 68 So. 4, L. R. A. 1915D 1167). 

If, after reluctantly leaving the South, you 
traveled to Ithaca, New York, and left your 
son enrolled in Cornell University, and while 
a student engaged in his laboratory work he 
was injured as a result of an explosion due to 
the negligence of his chemistry professor, the 
learned and lamented Mr. Justice Cardozo is 
authority for the statement that you would 
have to go into your own pocket to pay the 
resultant expenses, and your boy would have 
to suffer such injuries without compensation 
(Hamburger v. Cornell University, 240 N. Y. 
328, 148 N. E. 539, 42 A. L. R. 955). The 
same would also be true if your boy had at- 
tended Northwestern University (Parkes v. 
Northwestern University, 218 Ill. 381, 75 N. E. 
991,2 L. R. A. (N. S.) 556). But, if you 
had sent him to an educational institution in 
th@State of Minnesota, and he had sustained 
a similar injury, you could have recovered the 
reasonable medical and hospital expenses, and 
your boy full damages for his personal in- 
juries (Geiger v. Simpson M. E. Church, 174 
Minn. 389, 219 N. W. 463, 62 A. L. R. 716). 


If you should cease that which you now 
represent to your clients is the practice of law, 
and obtain a position as elevator operator in 
a Y. M. C. A. building in Missouri, and by 
reason of the negligence of your employer and 
the defective condition of the elevator you 
received personal injuries, you would be with- 
out a right of recovery (Eads v. Y. M.C. A., 
325 Mo. 577,29 S. W. (2d) 701). If, in your 
disappointment resulting from your experience 
with the masculine gender of such a Christian 
Association, you decided to try to get a similar 
job with the feminine gender and so went 
to Wisconsin and, while walking along Grand 
Avenue in Milwaukee preparatory to enter- 
ing the Young Women’s Christian Association 
building, were struck by a window screen fall- 
ing from the sixth floor of the Y. W. C. A. 
building you would soon discover that the 
gender of the said Christian Association makes 
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no di‘ference! (Bachman v. Y. W. C. A., 179 
Wis. 178, 191 N. W. 751, 30 A. L. R. 448.) 
After recovery from your numerous injuries, 
if you left Milwaukee and went over into Beld- 
ing, Michigan, and secured a job as a painter 
at the Central Methodist Episcopal Church, 
and was injured by reason of a defective scaf- 
folding furnished by the church, you would 
encounter no difficulty in finding many cap- 
able Michigan lawyers who would gladly par- 
ticipate with you in the collection of damages 
for injuries thus sustained (Bruce v. Central 
Methodist Episcopal Church, 147 Mich. 230, 
110 N. W. 951, 10 L. R. A. (N.S.) 74). 
If some of you are about to complete your 
normal life expectancy, reluctantly reviewing 
an unsatis‘ying past, and, in an effort to in 
part make up for your shortcomings, should 
donate one hundred thousand dollars for the 


establishment of an institution for the educa-. 


tion and assistance of worthy orphan boys, you 
could locate this object of your bounty in the 
beautiful City of Lexington, Kentucky, with the 
full assurance that no part of your donation 
would be permitted by the courts of that state 
to be subjected to the payment of tort claims 
(Emery v. Jewish Hospital, 193 Ky. 400, 236 
S. W. 577); but, if you located the same in- 
stitution in the State of Rhode Island, your 
ertire donation would be subject to total 
destruction as a result of tort actions (Glavin 
v. Rhode Island Hospital, 12 R. I. 411,g4 
Am. Rep. 675). 

The defendants in the foregoing instances 
were engaged in the operation of what the law 
defines as a charitable institution, and you 
therefore immediately perceive the many con- 
tradictory and irreconcilable results which 
have been arrived at by the various courts on 
the question of the tort liability of such an 
institution, and it is apparent that a complete 
d'scussion of this subject would be so lengthy 
as to be entirely inappropriate on this oc- 
casion. Consequently, for those who are in- 
terested in the question, reference will be made 
to the sources of highly valuable material which 
exhaustively discuss the proposition. 


One of the best articles will be found in the 
American Bar Association Journal for Jan- 
uary, 1936, page 48, written by Honorable 
John A. Appleman, now of the Chicago bar. 
At the same time a briefer, but well considered, 
article appeared in the Insurance Counsel Jour- 
nal for January, 1936, page 17, written by 
our fellow member, Honorable Stevens T. Ma- 
son, of the Detroit bar. In 1935, the Supreme 
Court of Arizona rendered its decision in the 
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Wilson case, supra, and the opinion by then 
Chief Justice Lockwood is a most excellent 
treatise on the subject in which the leading 
cases of the country are cited. See also dis. 
senting opinion of the Chief Justice in the 
Sessions case on second appeal (Utah), infra, 
with collection of cases, and Judge Lowell’s 
opinion in Powers v. Massachusetts Homeo. 
pathic Hospital (Mass), infra. A complete 
annotation appears in A. L. R., Volume 14. 
page 572; Volume 23, page 923; Volume 30, 
page 455; Volume 33, page 1369; Volume 42, 
page 971; Volume 62, page 724; Volume 86, 
page 491; and Volume 109, page 1199, the 
last annotation bringing the decisions down 
to 1937. See, also, 10 Am. Jur. 687, and 14 
C. J. S. 544. 

The courts of the various states have ar- 
rived at all sorts of different conclusions, and 
even those courts arriving at the same ultimate 
result have assigned different theories upon 
which to base their decisions. By reason of 
limited time and space, this article can do 
nothing more than state the result of these 
various conflicting decisions, with a brief 
comment in conclusion, and for those who 
desire to pursue the inquiry further the mate- 
rial above mentioned will supply a most thor- 
ough, exhaustive and complete field of in- 
quiry. This subject has been specially as- 
signed by the Executive Committee and is not 
one of my own choice, but in which I am 
greatly interested. 


What is a Charity? 

14 C. J. S. 410, and 10 American Juris 
prudence 584, discuss the various definitions, 
but the best definition I find is that contained 
in the argument of Mr. Binney in the Girard 
will case, defining charity as, “Whatever is 
given for the love of God, or the love of your 
neighbor, in the catholic and universal sense, 
given from these motives and to these ends, 
free from the stain or taint of every considera- 
tion that is personal, private or selfish.” 
Vidal v. Girard’s Executors, 2 How. 128, 1l 
L. Ed. 205 (1844), and which definition was 
again quoted with approval by the Supreme 
Court in Ould v. Washington Hospital, 9% 
U. S. 311, 24 L. Ed. 450, and by the Circuit 
Court of Appeals, Third Circuit, in Bok et a. 
v. McCaughn, 45 F. (2d) 616, 619. 

Illustrations of a charity are schools, 0 
leges, universities, Young Men’s and Yours 
Women’s Christian Associations, hospitals 
Salvation Army organizations, religious 0 
ganizations, and institutions such as orphats 
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somes, home for the aged and infirm, homes 
j refuge. and even bar associations (Stearns 
. 4ssociation of Bar of City of New York, 
i; XN. Y. S. 390, 154 Misc. 71) and, of 
course, with the specific condition that all such 
stitutions are nonprofit-operated in the sense 
‘at no gains or dividends accrue to any in- 
jividual. 
Origin of the Doctrine of Immunity 


Heriot’s Hospital v. Ross, an English case 


cided in 1848, 12 Clark & F. 507, 8 Eng. — 


Reprint 1508, it is said by the Editor of Ameri- 
an Law Reports, is generally relied on as 
the source of the doctrine of immunity at 
jast upon the trust fund theory. The facts 
n the cited case are unusual and interesting. 
(ne, Heriot, by gift to the municipal authori- 
ties of Edinburgh, had established a hospital 
ind facilities for the care and education of 
nor, fatherless boys. Plaintiff’s application 
jor admission being refused, he instituted an 
action for an order directing his admission or, 
n the alternative, in case he should pass the 
stipulated age before judgment was reached, 
ior damages for his wrongful exclusion. The 
tipulated time expired so that the only ques- 
tion at issue was his right to damages. The 
‘rial judge denied the petition but the appel- 
late judges found that the boy was eligible and 
sent the case back for a hearing on the ques- 
tion of damages. An appeal to the House of 
Lords resulted in a reversal of the appellate 
udges and the very emphatic declaration that 
no recovery could be had, Lord Campbell ex- 
pressing the hope “* * * that we shall never 
again hear of a decision like the present, con- 
rary to reason, sense and justice, and which 
‘wholly unsupported by authority and is 
contrary to the law of Scotland.” (Very 
similar to the language of the Missouri Court 
hat “it would be against every principle or 
right and an outrage on justice to deplete a 
lund set aside for perpetual charity * * * in 
paying damages caused by the acts of those 
r “* administering the trust.” (Adams v. Uni- 
sity Hospita!, 122 Mo. 675, 99 S. W. 453.) 
Ht was further found that to permit such a 
covery would amount to a perversion of the 
Mors intentions, and could result in de- 
tating the real object of the charity. It is 
boubtful, however, whether the Heriot case 
§ the law in England today (Donaldson v. 
tneral Public Hospital, 30 N. B. 279). 
The question first arose in the United States 
n 1876, when the Massachusetts Court held 
at an eleemosynary hospital was not liable 
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in tort to a nonpaying patient who was the 
recipient of its bounty. McDonald v Massa- 
chusetts General Hospital, 120 Mass. 432, 21 
Am. Rep. 529. The Massachusetts Court cited 
and relied alone on an English case decided in 
1861 (Holiday v. St. Leonard, 11 C. B.N. S. 
192, 142 Eng. Rep. 769), but which case, it 
was said in Foreman v. Canterbury, (1871) 
L. R..6Q. B. (Eng.) 214, 40 L. J.0. B. N.S. 
138. 24 L. T. N. S. 385, 19 Week. Rep. 719, 
had been overruled by the House of Lords 10 
years before the McDonald opinion was ren- 
dered in Mersey Docks v. Gibbs, (1866) 
L.R.,1 H. L. (Eng.) 93, 35 L. J. Exch. (N.S.) 
225, 12 Jur. (N. S.) 571, 14 L. T. N. S. 697, 
14 Week. Rep. 872. See comment 14 A.L.R. 
586. See also Tucker v. Mobile Infirmary, 
(Ala.) supra. 

On the other hand, Chief Justice Rugg in 
1920, in the Roosen case, infra, pointed out 
that the House of Lords never overrules its 
own decisions and, in spite of the Gibbs case, 
supra, considers the law of England to be 
settled on this proposition by Heriot’s Hospital 
v. Ross, supra. Judge Lowell, in 1901, said, 
“While the point actually decided in Duncan 
v. Find/ater has never been overruled (indeed, 
the House of Lords never overrules its own 
decisions), yet the principle supposed to be 
laid down by Lord Cottenham has been dis- 
tinctly repudiated. Mersey Docks & Har- 
bour Board Trustees v. Gibbs, L. R. 1 H. L. 
93.” * * * “Tt must be admitted that the 
language of the opinion delivered by the law 
lords is not convincing, and that much re- 
liance was placed upon those dicta in Duncan 
v. Findlater which were denied in Mersey 
Dock & Harbour Board Trustees v. Gibbs. 
if the case is rested upon a doctrine that un- 
der no circumstances can a trust fund be 
held liable for torts committed in its manage- 
ment, it stands alone in Great Britain.” The 
Massachusetts court has had this question be- 
fore it in numerous cases and the doctrine as 
originally applied in the McDonald case has 
been extended so that the rule of immunity 
is in force without exception, if we can be 
satisfied with so excellent an authority as the 
late Justice Cardozo who, in 1925. while a 
member of the Court of Appeals of New York, 
said Massachusetts had adopted the trust 
fund theory as the basis of exemption and that 
“‘a remedy is there denied, not merely to the 
bene iciaries of the charity but even to stran- 
gers and employees, since a fund dedicated to 
charity would otherwise be depleted * * * 
and immunity so grounded admits of no ex- 
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ception” (Hamburger v. Cornell University, 
infra). 

The next case arose in 1879 (Glavin v. 
Rhode Island Hospital, supra), and where the 
Rhode Island court referred to the McDonald 
case as being the only one “nearly in point” 
and, after reviewing the English decisions, be- 
ginning with the Ross case, took the position 
that the St. Leonard case, relied on by the 
Massachusetts court in the McDonald case, 
had been overruled by the Gibbs case. In any 
event, the Rhode Island court refused to fol- 
low the Massachusetts court and was the first 
court in the United States to hold a charitable 
institution liable for the negligence of its 
servants. From 1879 to 1906 a number of our 
courts had occasion to pass on the proposition 
and all adhered to the principle of immunity 
from liability, at least with respect to a bene- 
ficiary, and in some instances without regard 
to the character of the plaintiff. In 1906 
New Hampshire apparently joined Rhode 
Island in repudiating the rule of immunity 
(Hewett v. Woman’s Hospital Aid Associa- 
tion, 73 N. H. 556, 64 Atl. 190, 7 L. R. A. 
(N. S.) 496), the plaintiff in that case hav- 
ing been an apprentice nurse alleged to have 
been negligently exposed to a contagious disease 
without notice, and the court holding that 
she could recover. 

In 1912 Rhode Island extended the principle 
announced in, and expressly re-affirmed the 
Glavin case, and held that while the Salva- 
tion Army is a charitable corporation, a stran- 
ger injured by the negligence of its servants 
in the driving of its teams had a cause of 
action. Basabo v. Salvation Army, 35 R. I. 
22, 35 Atl. 210, 42 L. KR. A. CN. 5.) 1144. 
The opinion of Mr. Justice Parkhurst is most 
excellent and demands the most careful analysis 
by those interested in this subject. 

Alabama, in 1915, followed the New Hamp- 
shire court (Tucker v. Mobile Infirmary Asso- 
ciation, supra,) and held that a charitable 
hospital was liable to a paying patient for 
the negligence of anurse. In 1913, the Illinois 
court extended the rule of immunity and held 
that a charitable corporation is not liable for 
injuries negligently caused by its servants 
with respect to a stranger. Johnson v. City 
of Chicago, 258 Ill. 494, 101 N. E. 960, 45 
L. R. A. (N.S.) 1167. 

By the great weight of authority in America 
charitable institutions are immune from tort 
liability with respect to a beneficiary, but 
where the rights of a servant or stranger are 
involved the charity is liable in tort as any 
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other person or corporation. The courts have 
given numerous rules and reasons for this im. 
munity, and Corpus Juris Secundum enumer. 
ates five separate grounds for the exception, 
but for general purposes the classification can 
be reduced to three, towit: (1) implied waiver. 
(2) the trust fund doctrine, and (3) public 
policy. 

Contrary to the weight of authority a fey 
courts refuse to apply the rule of immunity re. 
gardless of the character of the plaintiff, and 
on the other extreme the courts of several 
states apply the rule not only with respect to 
beneficiaries, but servants and strangers alike. 

A majority of the courts, recognizing the 
rule of immunity, apply the trust fund doc- 
trine upon the theory that to permit a re. 
covery would result in a dissipation of the 
trust funds, and could result in the eventual 
destruction of the trust and thereby, not only 
defeat the donor’s worthy and unselfish in- 
tentions, but at the same time discourage others 
from making similar donations. 

The doctrine of implied waiver is, of course, 
limited to the beneficiary, such, for instance, 
as the fatherless boy who enters the orphans 
home, or the patient of a hospital or the 
student exposed to the alleged educational ad- 
vantages of the college or university. It is 
said that in consideration of the benefits thus 
received there arises an implied waiver of any 
tort action against the institution. 

The public policy theory is simply based 
on the proposition that these institutions 
founded upon high motives and with worthy 
ideals are benefactors to the public, and it i 
on grounds of public policy better that a hard: 
ship be imposed upon the individual than to 
impair the function and usefulness of the ir 
stitution to the public. Some of the cour 
have pointed out that such a theory of nor 
liability is no different with respect to the hari: 
ship which may be imposed upon the particulat 
plaintiff individual than the rule of nonlit 
bility with respect to governmental acts such 
as exist in favor of municipalities, counts 
states and political subdivisions. Other cou'ts 
on the grounds of public policy, see a distint 
tion in the application of the rule of respor 
d-a! superior, the distinction pointed out beitt 
that one is made liable under such princpl 
for the negligent act of his servant engage! 
in the furtherance of his business becal* 
thereby he has selected such servant to # 
in his behalf, and to his anticipated finance 
benefit: that such a principle is not applicable 
to a charitable institution because the at 





N.: 
Ill. 4 
1167 
muni 
Ill. A 
as On 
plem 
The 
Unive 
and tl 
witho 
illustr 
Kal 
799, 
strang 
mobile 
gather 
store, t 
are in 
Con lic 
court vi 
Vi hol 
480, 1: 
Iiclatic 
lissent 
the opil 
be put 
poratiot 
Kent 
iclatio 
walls Me 
$38. 2 


Church 


Jamages 
fers, ser 
Whatsoey 
Maine 
litmary, 
upon the 


939 


have 
; im- 
mer- 
tion, 
1 can 
river, 
ublic 


a few 
ty re- 
[, and 
everal 
ect to 
alike, 
ig the 
1 doc- 
a fe 
of the 
entual 
rt only 
ish in- 
others 


course, 
stance, 
rphans 
or the 
nal ad- 
. Its 
its thus 
of any 


y based 
‘itutions 
worthy 
ind it is 
a hard- 
than to 
f the in- 
e courts 
of not- 
he hard- 
articular 
F nonlia: 
acts such 
counties 
er courts, 
1 distinc 


October. 1939 


he servant is not to the financial benefit of 
he nonprofit-operated charitable institution. 


The Courts that Deny All Liability to Both 
Beneficiaries and Strangers 

Illinois: Parkes v. Northwestern Univer- 
ity, 218 Ill. 381, 75 N. E. 991, 2 L. R. A, 
XS.) 556; Johnson v. City of Chicago, 258 
i, 494, 101 N. E. 960, 45 L. R. A. (N. S.) 
1167; and Maretick v. South Chicago Com- 
nunity Hospital, 17 N. E. (2d) 1012, 297 
Ill. App. 488. 
sone of the outstanding cases, and Mr. Ap- 
sleman, in his article above referred to, said, 
‘The famous case of Parkes v. Northwestern 
niversit y asserted that rule as to beneficiaries, 
and the rule has since been extended to apply 
without restriction to third parties,” as 
illustrated by the Johnson case, supra. 

Kansas: Webb v. Vought et al., 127 Kan. 
799, 275 Pac. 170, where plaintiff was a 
stranger and injured in a collision with auto- 
mobile operated by Salvation Army used in 
gathering goods for distribution from a central 
store, the court recognizing that “the decisions 
are in hopeless confusion and _ irreconcilable 
con‘lict,” and that “any rule followed by this 
court will have ample authority to support it”; 
Nicholson ©. Hospital Association, 97 Kan. 
920; Davin v. Benevolent As- 
} Kan. 48, 172 Pac. 1002. Two 
idges in the Vought case were of 
that charitable institutions should 
the same plane as the other cor- 
individuals. 

Kentucky: Emery v. Jewish Hospital As- 
octation, 193 Ky. 400, 236 S. W. 577; Pike- 
ville Methodist Hospital v. Donahoo, 221 Ky. 
38, 209 S. W. 159; Williams, Adm’x, v. 
Church Home for Females & Infirmary for 
Nick, 223 Ky. 3S. W. (2d) 753, 62 A.L. 
R.721; Van Pelt v, City of Louisville, 257 Ky. 
136, 77 S. W. (2d) 942: Clark v. City of 
Louisville, 273 Ky. 645, 117 S. W. (2d) 614. 
In the Emery case the court said that the 
defendant institution “* * * js not liable in 
famages for the negligent acts of its mana- 
ners, servants, or employees to any persons 
Whatsoever, 

Maine: Jenson v, Maine Eye & Ear In- 
mary, 107 Me. 408, 78 Atl. 898, based 
Upon the trust fund doctrine, and, while this 
ase specifically applies only to a beneficiary, 
‘€ opinion indicates that the principle would 
€ extended to third parties. 

Neen Perry v. House of Refuge, 63 

- £0, 32 Am. Rep. 495: Weddle v. School 
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Commissioners, 94 Md. 334, 51 Atl. 289; 
Martin v. Moore, 99 Md. 41, 57 Atl. 671; 
Loeffler v. Trustees of Sheppard & Enoch 
Pratt Hospital, 130 Md. 265, 100 Atl. 301. 


Massachusetts: Roosen v. Peter Bent Brig- 
ham Hospital, 235 Mass. 66, 126 N. E. 392, 
14 A. L. R. 563; McDonald v. Massachusetts 
General Hospital, 120 Mass. 432, 21 Am. Dec. 
529 (which appears to be the first case in 
the United States); Zoulalian v. New Eng- 
land Sanatorium & Benevolent Association, 
230 Mass. 102, 119 N. E. 686, L. R. A. 1918F, 
185; Kidd v. Massachusetts Homeopathic Hos- 
pital, 237 Mass. 500, 13 N. E. 55; Beverly 
Hospital v. Early, 197 N. E. 641,100 A. L. R. 
1338; Powers v. Massachusetts Homeopathic 
Hospital, 109 Fed. 294, 47 C. C. A. (1) 122, 
65 L. R. A. 372. 


Missouri: With respect to Missouri, Mr. 
Appleman says: “Missouri presents some of 
the most consistent and well-reasoned cases 
upon this subject, coupling the more desirable 
ground of public policy with the more com- 
mon one of the trust fund doctrine in order 
to reach the desired result. Its decisions set- 
tle the question clearly as to both strangers 
to the charity and as to beneficiaries.” W hit- 
taker v. St. Luke’s Hospital, 137 Mo. App. 
116, 117 S. W. 1189 (plaintiff an employee) ; 
Adams v. University Hospital, 122 Mo. App. 
675, 99 S. W. 453 (plaintiff a beneficiary) ; 
Eads v. Y. W.C. A., 325 Mo. 577, 29 S. W. 
(2d) 701 (where the court said: ‘While it 
must be conceded that there are strong argu- 
ments in favor of holding a charitable organi- 
zation liable for negligent injury to a servant 
or stranger, or for that matter even to a reci- 
pient of its charity, therefore, * * * the courts 
of this state, upon careful consideration, have 
decided it is better public policy to hold them 
exempt.”); Roberts v. Kirkville College of 
Osteopathy & Surgery, 16 S. W. (2d) 625; 
Hope v. Barnes Hospital, 227 Mo. App. 1055, 
55 S. W. (2d) 319; Nichols v. Evangelical 
Deaconess Home & Hospital, 281 Mo. 182, 
219 S. W. 643. 

Oregon: Hill v. President and Trustees of 
Tulatin Academy and Pacific University et al., 
61 Ore. 190, 121 Pac. 901; O'Neill v. Odd Fel- 
lows Home of Oregon, 89 Ore. 382, 174 Pac. 
148; Hamilton v. Cornwallis General Hospital 
Association, 146 Ore. 168, 30 Pac. (2d) 9; 
Sisters of Mercy v. Lane County, 123 Ore. 
144, 261 Pac. 694. 

Pennsylvania: Gable v. Sisters of St. Fran- 
cis, 227 Pa. 254, 75 Atl. 1087. Compare 





Page 28 


Winnemore v. Philadelphia, 18 Pa. Superior 
Ct. 625 (1902). 

South Carolina: Vermillion v. Women’s 
College, 104 S. C. 197, 88 S. E. 649, where 
plaintiff, a stranger to the institution was in- 
jured in a public hall in the course of an 
entertainment for which an admission fee had 
been paid, the court saying: “The rule of 
total exemption is perhaps without exception 
based on grounds of public policy,” and that 
this rule rests, “not upon the relation of the 
injured person to the charity, but upon the 
grounds of public policy which forbid the 
crippling or destruction of charities which are 
established for the benefit of the whole public 
* * *": Lindler v. Hospital, 98 S. C. 25, 81 
=. &. 542. 

Wisconsin: Bachman v. Young Women’s 
Christian Association, 179 Wis. 178, 191 N. 
W. 751, 30 A. L. R. 448, where plaintiff was 
a pedestrian injured by screen falling from 
defendant’s building; Morrison v. Henke, 165 
Wis. 166, 160 N. W. 173; Schumacher v. 
Evangelical Deaconess Society of Wisconsin, 
218 Wis. 169, 260 N. W. 476 (Compare Wil- 
son v. Evangelical Lutheran Church of Re- 
formation of Milwaukee, 202 Wis. 111, 230 
N. W. 708, holding statutory requirement for 
safety of public buildings applicable to re- 
ligious corporations); and Waldman v. Y. M. 
C. A., 277 N. W. 632. 


The Courts Which Recognize the Rule of Im- 
munity, Usually upon the Exercise of Due 
Care in the Selection of Employees, 
and Generally only Applicable 
to Beneficiaries 


Arizona: Southern Methodist Hospital v. 
Wilson, 45 Ariz. 507, 46 Pac. (2d) 118. 

California: Hallinan v. Prindle, 17 Cal. 
App. (2d) 656, 62 Pac. (2d) 1075; Lewis v. 
Y. M.C. A., 206 Cal. 115, 273 Pac. 580 (lia- 
bility sustained because of absence of show- 
ing of reasonable care in selecting em- 
ployees); Bardinelli v. Church of All Nations, 
Methodist Episcopal, 73 Pac. (2d) 1264, but 
note England v. Hospital of Good Samaritan, 
infra. 

Colorado: Brown v. St. Luke’s Hospital 
Association, 85 Colo. 167, 274 Pac. 740 (But 
see special comment, page 23, post). 

Connecticut: Boardman v. Burlingame, 
197 Atl. 761; Cashman v. Meriden Hospital, 
117 Conn. 585, 169 Atl. 915; Cohen v. Gene- 
ral Hospital Society, 113 Conn. 118, 154 Atl. 
435 (liable to invitee). 

Georgia: Jackson v. Atlanta Good Will 
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(liability denied stranger injured by a truck 4 
operated by servant of charity); Plant System Mis 
Relief & Hospital Department v. Dickerson, whe 
118 Ga. 647, 45 S. E. 483; Georgia Baptist offi 
Hospital v. Smith, 37 Ga. App. 92, 139 §, E. dire 
101; Mitchell v. Executive Committee, 49 Ga, \ 

App. 615, 176 S. E. 669; Robertson v. Execu- R. 
tive Committee of Baptist Convention, 190 - 
S. E. 432. The rule of immunity applies to 
stranger and beneficiary alike, qualified al- pres 
ways by exercise of due care in selection of N 
employees, but repudiates rule of exemption —_ 
to extent recovery may be had from income N.¥ 
“derived from patients who paid for services.” Asso 
Morton v. Savannah Hospital, 148 Ga. 438, Sibil 
96 S. E. 887, 14 A. L. R. 603. N. 1 
Indiana: St. Vincent’s Hospital v. Stine, so: 
195 Ind. 350, 144 N. E. 537, 33 A.L.R. 1361 lity 
(patient denied recovery); Old Folks’ & a 
Orphans Children’s Home v. Roberts, 91 Ind. at 2 
App. 533, 171 N. E. 10 (recovery allowed ac- Ne 
count incompetence manager known to trus- “y 
tees). ey 
Idaho: Wilcox v. Idaho Falls Latter Day 7°! 
Saints Hospital, 82 Pac. (2d) 849 (immunity No 
regardless of presence or absence of care in Hosp 
selection) (but compare Henderson v. Twin Oh 
Falls County, 56 Idaho 124, 50 Pac. (2d) App. 
597,101 A. L. R. 1151). Cinci 
Iowa: Eighmy v. Union Pacific R. R. Co, N. E 

93 Ia. 538, 61 N. W. 1056; and Andrews ». cable 
Y. M. C. A., 284 N. W. 186 (limiting the rule YW. 
to beneficiaries and sustaining judgment for 140; 
plaintiff, an employee). 339, 1 
Louisiana: Foye v. St. Francis’ Sanatorium tong 
& Training School for Nurses, 2 La. App. 135 N 
305; and Unser v. Baptist Rescue Mission, ‘ - 
157 So. 298 (liability sustained as to third he 
party); Bougon v. Volunteers of America, 151 Oe 
ae er a Deg Hospit 
Michigan: Greatrex v. Evangelical Des (dy: 
coness Hospital, 261 Mich. 327, 246 N. V. +l 
137, 86 A. L. R. 487; and Bruce v. Centr 2 Ue 
M. E. Church, 147 Mich. 230, 110 N. W. 951, md ti 
10 L.R.A. (N.S.) 74; But Mr. Mason now View 
thinks Bruce case overruled by Flueling 0 hunks 
Goeringer et al., 240 Mich. 372, 215 N. W. is 
290, which Vol. 33, Mich. L. R.. denominates 202 U 
an “odd” case, and seems to extend the rule i hh 
to one of total exemption regardless of chat- SE. : 
acter of plaintiff. Waal 
Mississippi: Eastman Gardiner Compon) Wash, 


v. Permenter, 111 Miss. 813, 72 So. 234; 
James v. Y. & M.V. R. R. Co., 153 Mis 
776, 121 So. 819; Pace v. Methodist Hospitd, 
130 So. 468; and Mississippi Baptist Hospi 
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», Moore, 156 Miss. 676, 126 So. 465, 67 A. 
L. R. 1106; Rhodes v. Millsaps College, 179 
Miss. 596, 176 So. 253 (liability sustained 
where injury to stranger from operation of 
office building elevator, disconnected with 
direct work of charity—a college). 

Montana: Borgeas v. Oregon Short Line 
R. R. Co., 73 Mont. 407, 236 Pac. 1069; 
Simons v. Northern Pacific Railway et al., 
04 Mont. 355, 22 Pac. (2d) 609 (Question 
presented but case decided on other issues). 

Nebraska: Duncan v. Nebraska Sanita- 
rium Benev. Association, 92 Neb. 162, 137 
N. W. 1120; Marble v.Nicholas Senn Hospital 
Association, 102 Neb. 343, 167 N. W. 208; 
Sibilia v. Paxton Hospital, 121 Neb. 860, 238 
VN. W. 751; and Wright v. Salvation Army, 
125 Neb. 216, 249 N. W. 549 (sustaining lia- 
bility for injury to invitee). 

Nevada: Bruce v. Y. M. C. A., 51 Nev. 
372, 277 Pac. 798. 

New Jersey: Boeckel v. Orange Memorial 
Hospital, 158 Atl. 832; and Simmons v. Wiley 
M. E. Church, 112 N. J. Law 129, 170 Atl. 
237 (sustaining liability as to stranger). 

North Carolina: Cowans v. N. C. Baptist 
Hospital, 197 N. C. 41, 147 S. E. 672. 

Ohio: Walsh v. Sisters of Charity, 47 Ohio 


App. 228, 191 N. E. 791; Sisters of Charity of 
Cincinnati v. Duvelius, 123 Ohio St. 52, 173 


N. E. 737; holding rule of immunity appli- 
cable only to beneficiaries; and Waddell v. 
y.W.C. A., 133 Ohio St. 601, 15 N. E. (2d) 
140; Rudy v. Lakeside Hospital, 115 Ohio St. 
539, 155 N. E. 126; Taylor v. Flower Dea- 
coness Home & Hospital, 104 Ohio St. 61, 
135 N. E. 287, 23 A. L. R. 900. 

Texas: Steele v. St. Joseph Hospital, 60 
S. W. (2d) 1083; and Baylor University v. 
Boyd, 18 S. W. (2d) 700. 

Utah: Sessions v. Thomas Dee Memorial 
Hospital Association, 89 Utah 222, 51 Pac. 
(2d) 229; on second appeal, 78 Pac. (2d) 
645; and Gitzhoffen v. Sisters of Holy Cross, 
32 Utah 46, 88 Pac. 691, 8 L. R. A. (N. S.) 
1161. 

Virginia: Norfolk Protestant Hospital v. 
Plunkett, 162 Va. 151, 173 S. E. 363; Boden- 
heimer ». Confederate Memorial Association, 
292 U. S. 629, 78 L. Ed. 1483; Hospital of 
ho nt v. Thompson, 116 Va. 101, 81 
o. B. 13. 

Washington: Susman v. Y. M. C. A., 101 
Wash. 487, 172 Pac. 554; Thurston Chapter 
°. Department of Labor, 166 Wash. 488. 7 
Pac. (2d) 577; Tribble v. Missionary Sistcrs, 
etc, 137 Wash. 326, 242 Pac. 372; Bise v. 
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St. Luke’s Hospital, 181 Wash. 269, 43 Pac. 
(2d) 4; Miller v. Mohr, 98 Wash. Dec. 543, 
89 Pac. (2d) 807 (1939). 

West Virginia: Roberts v. Ohio Valley 
Hospital, 98 W. Va. 476, 127 S. E. 318, 42 
A. L. R. 968. 

Wyoming: Bishop Randall Hospital v. 
Hartley, 24 Wyo. 408, 160 Pac. 385. 


The Courts Which Hold Charitable Institu- 
tions Liable for the Negligence of their 
Employees on the Same Basis as 
Private Profit-Making Corpo- 
rations 


Alabama: Tucker v. Mobile Infirmary As- 
sociation, 191 Ala. 572, 68 So. 4 (paying pa- 
tient, but other courts consider language of 
opinion all-inclusive); and Alabama Baptist 
Hospital Board v. Carter, 226 Ala. 109, 145 
So. 443. 


Florida: Parrish v. Clark, (1933) 107 F’a. 
598, 145 So. 848; South Florida R. R. Co., v. 
Price, (1893) 32 Fla. 46, 13 So. 638 (does 
Parrish case overrule Price case—see Judge 
Lowell’s comment, 109 Fed. 298). 

Minnesota: Mulliner v. German Evangeli- 
cal Synod, 144 Minn. 392, 175 N. W. 699: 
and, Geiger v. Simpson Methodist Episcopal 
Church, 174 Minn. 389, 219 N. W. 463, 62 
A. L. R. 716. 

New Hampshire: Hewett v. Woman’s Hos- 
pital Aid Association, 73 N. H. 556 (1906), 
64 Atl. 190, 20 Am. Neg. Rep. 621, 7 L.R.A. 
(N. S.) 496—apparently broad enough to im- 
pose liability in all cases. Compare Hurley v. 
Nashua Hospital Association, 88 N. H. 469 
(1937) and Beardsell v. Tilton School, 200 Atl. 
783 (1938). 

Oklahoma: City of Shawnee v. Roush, 101 
Okla. 60, 223 Pac. 354, where the court said 
exemptions of this kind were for the legis- 
lative and not the judicial branch of the 
government, and cited and followed the Tucker 
case from Alabama; Sisters of the Sorrowful! 
Mother v. Zeidler, 183 Okla. 454, 82 Pac. 
(2d) 996; and City of Pawhuska v. Black, 
117 Okla. 108, 244 Pac. 1114. 

Rhede Island: Glavin v. The Rhode Island 
Hosp.tal, (1880) 12 R. I. 411, 34 Am. Rep. 
675; Basabo v. Salvation Army, (1912) 35 
lr. I. 22, 85 Atl. 120, 42 L. R. A. (N. S.) 
1144. By legislative enac‘ment, however, in 
1923 exemption o charity hospitals from lia- 
bility to patients was provided—Chapter 248, 
Section 95, page 1011, General Laws of Rhode 
Island, 1923. 





Page 30 


In general terms it can be said that the 
courts which have limited the doctrine of im- 
munity to beneficiaries have done so on the 
theory that due care has been exercised in the 
selection of the particular employee alleged 
to have committed the tort. Many of these 
courts in other cases have expressly held that 
the rule of immunity does not apply to stran- 
gers and servants of the charity, among which 
are the following cases: Rhodes v. Millsaps 
College, 179 Miss. 596, 176 So. 253; Daniels 
v. Rashway Hospital, 160 Atl. 644 (N. J); 
Wright v. Salvation Army, 249 N. W. 549 
(Neb); Sisters of Charity v. Duvelius, 123 
Ohio St. 52, 173 N. E. 737; Bougon v. Volun- 
teers of America, 151 So. 797 (La. App.); 
Bruce v. Central M. E. Church, 147 Mich. 
230, 110 N. W. 951, 10 L. R. A. (N. S.) 74; 
Cowans v. North Carolina Baptist Hospitals, 
197 N.C. 41, 147 S. E. 672. 


Arkansas, Colorado, New York, and 
Tennessee 


These courts, by reason of the results an- 
nounced, must be treated separately. Arkan- 
sas and Colorado seem to apply the rule of 
immunity but permit a recovery if the judg- 
ment can be satisfied out of other than trust 
funds. Fordyce et al. v. Woman’s Christian 
National Library Association, 79 Ark. 550, 
96 S. W. 155,7 L. R. A. (N. S.) 485; Arkan- 
sas Midland R. Co. v. Pearson, 98 Ark. 399, 
135 S. W. 917, 34 L. R. A. (N. S.) 317; 
St. Mary’s Academy, etc., v. Solomon, 77 
Colo. 463, 238 Pac. 22; Brown v. St. Luke’s 
Hospital Association, 85 Colo. 167, 274 Pac. 
740. The judgment for the plaintiff in the 
Solomon case, supra, was collected from the 
sureties on the supersedeas appeal bond filed 
by the defendant eleemosynary institution, as 
shown by Buchhalter et al. v. Solomon, 78 
Colo. 227, 241 Pac. 718 (1925). The de- 
cision is quite unusual, the court admitting 
that ‘a surety is not liable if the princip!e is 
not,” but pointing out that a judgment was 
permitted in the Solomon case because of the 
absence of any showing that the charitable 
defendant did not have other powers than 
the administration of a charitable trust. It 
would thus appear that under some conditions 
a surety may be called on to pay a judgment 
that a solvent eleemosynary principal would 
not be required to pay, although the court 
further said, “whether the sureties can have 
exoneration from the charitable institutions, 
we do not decide until and unless that question 
comes before us” and, if so, it is by virtue 
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of the contract (bond) and not the tort. It 
would appear that the Colorado rule applies 
regardless of the character of the plaintiff 
so long as the judgment could only be satis. 
fied from the trust funds. 

The decisions of Tennessee are difficult to 
reconcile. Until 1938 the rule of immunity 
apparently prevailed as to a beneficiary (4p. 
ston v. Waldon Academy, 118 Tenn. 24, 102 
S. W. 351); but a stranger could recover pro- 
vided the trust funds were not impaired. Gam- 
ble v. Vanderbilt University et al., 138 Tenn. 
616, 200 S.W. 510; Love v. Nashville Agricul 
tural & Normal Institute, 146 Tenn. 550, 243 
S.W. 304; Wallwork v. City of Nashville, 147 
Tenn. 681, 251 S. W. 775; McLeod v. St. 
Thomas Hospital, 170 Tenn. 423, 95 S. W. 
(2d) 917. In the last mentioned case it was 
held that the rule of immunity was not changed 
by reason of the fact that the institution 
carried insurance to protect it against liability 
which the law imposed upon it. : 

But, in the very recent case of Vanderbilt 
University v. Henderson, 127 S. W. (2d) 284 
(Court of Appeals July 9, 1938—certiorari 
denied by Supreme Court April 1, 1939), 
a patient in the defendant eleemosynary hos- 
pital obtained a judgment for $2,000.00 for 
alleged negligent injuries when, in a state of 
deliriousness and during the absence of the 
attending nurse, he got out of the bed and 
came in contact with a hot radiator, resulting 
in severe burns. The court arrived at the un- 
usual conclusion that evidence regarding lia- 
bility insurance was competent and affirmed 
the judgment “provided such judgment, in- 
terest and costs shall be satisfied only out 
of such liability insurance.” On petition for 
rehearing, which was overruled, plaintiff re- 
quested a modification of the judgment so as 
to enter a general and unconditional judgment 
but the court said, “such a judgment would 
permit the institution’s trust property to be 
taken for its satisfaction,” and said it was 
plain that the Abston, Gamble and McLeod 
cases, supra, “forbid the allowance for such a 
thing to be done; and that we can enter no 
judgment except one limited as indicated in 
our former opinion, as was done in Rogers °. 
Butler, 170 Tenn. 125, 92 S. W. (2d) 414. 
It will be observed that this is contrary t0 
the great weight of authority that evidence 
of such liability insurance is incompetent. 
Under this decision Tennessee eleemosynaty 
institutions are faced with the paradoxical 
situation of indirectly satisfying judgments ! 
liabil'ty insurance is carried, and, if no & 
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arance is in force, no judgment can be re- 
covered. 

Until recently it was thought that the New 
York courts had recognized the rule of im- 
munity with respect to a beneficiary, and 
qualified by the duty to exercise care in the 
lection of physicians and servants. The 
leading case is Hamburger v. Cornell Univer- 
ity, 240 N. Y.328, 148 N. E. 539,42 A. L. R. 
055, where Judge Cardozo rendered the opin- 
ion: Schloendorff v. Society of New York 
Hospital, 211 N. Y. 125, 105 N. E. 92, 52. 
L. R. A. (N. S.) 505, where Judge Cardozo 
also rendered the opinion, making the positive 
statement, “It isa settled rule that such a hos- 
oital is not liable for the negligence of its 
ohysicians and nurses in the treatment of 
patients and emphatically saying, 

“The conclusion, therefore, follows that 
the trial judge did not err in his direction 
of a verdict. A ruling would, indeed, be 
an unfortunate one that might constrain 
charitable institutions, as a measure of self- 
protection, to limit their activities. A hos- 
pital opens its doors without discrimina- 
tion to all who seek its aid. It gathers in 
its wards a company of skilled physicians 
and trained nurses, and places their services 
at the call of the afflicted, without scrutiny 
of the character or the worth of those who 
appeal to it, looking at nothing and caring 
‘or nothing beyond the fact of their afflic- 
tion. In this beneficent work, it does not 
subject itself to liability for damages, though 
the ministers of healing whom it has selected 
have proved unfaithful to their trust.” 


The Schloendorff case was decided in 1914, 
and in 1925 the Hamburger decision was ren- 
dered, expressly affirming the former case, 
but. in 1937, in Sheehan v. North Country 
Community Hospital, 273 N. Y. 163, 7 N. E. 
(2d) 28. the same court said there was pre- 


sented for the first time for decision the ques- 
‘lon “whether a charitable institution (not 
‘sell in de ault in the performance of any 


nondelegable duty) should be declared exempt 
irom liability to a beneficiary for personal 
harm caused by the negligence of one acting 
as its mere servant or employee,” and hold:ng 
that no such exemption existed and affirming 
4 Judgment for plaintiff, who was a patient 
being carried to her home in the institution’s 
ambulance and injured as a result of the al- 
eged negligence of the ambulance driver. 
Judge Cardozo further said in the Schloen- 
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dorff case, “It is therefore also a settled rule 
that a hospital is liable to strangers—i. e., to 
persons other than patients—for the torts of 
its employees committed within the line of 
their employment. Kellog v. Church Charity 
Foundation, 203 N. Y. 191, 96 N. E. 406, 38 
L. R. A. (N. S.) 481; Hordern v. Salvation 
Army, 199 N.Y. 233, 92 N.E. 626, 32 L.R.A. 
(N.S.) 62.” A more recent case to the same 
effect is Grawunder v. Beth Israel Hospital 
Asscciation, 272 N. Y.S. 171, 242 App. Div. 
56; affirmed, 195 N. E. 221, 266 N. Y. 605. 


Inqu:ry of a distinguished member of the 
New York Bar brought forth the reply that 
“our interpretation of this case (the Sheehan 
case) is that through this decision the New 
York Court of Appeals has discarded the 
former holdings of nonliability of charitable 
institutions to beneficiaries for negligence,” 
with the further explanation that most law- 
yers around New York so interpreted the de- 
cision. With the greatest de‘erence, I think 
a close analysis of what Judge Cardozo said 
in the Hamburger case shows that twelve years 
before the Sheehan case was decided the New 
York court saw a distinction between the 
negligent act of a mere servant or employee 
as contrasted to the negligence of the hospital 
in furnishing the services of a competent 
physician, surgeon or nurse, although the one 
thus furnished may in a particular case have 
been guilty of negligent treatment, which was 
the situation in the Schloendorff case. Thus, 
we find in the Hamburger case Judge Cardozo 
expressly said, “The question is still open 
whether it is liable to patients for the negli- 
gence of servants or administrative agents. 
* * * Incompetence being thus disproved, we 
find it needless to determine whether mere 
servants or employees, carefully selected, 
would charge the defendant with liability, if 
proved to have been negligent in the perform- 
ance of their duties.”” Judge Lowell, in the 
Powers case, supra, said, “To hold a nurse 
to be the servant of the corporation is easier 
than to hold the doctor, and yet in neither 
case is the relation altogether that of ordinary 
service.” This appears to be akin to the dis- 
tinction now made by the New York court 
where the act of negligence is that of the 
doctor or nurse on the one hand, as contrasted 
to a mere servant or employee on the other. 
Mr. Justice Wolfe, specially concurring in the 
Sessions case (Utah), conceded that the great 
weight of authority was contrary to the rule 
in Utah as pronounced by him, but further 
commented that he thought the trend was the 
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other way, and indicated he so considered the 
trend in New York when he said, “I am in 
favor of throwing this jurisdiction on the side 
of Alabama, Idaho, Minnesota, Oklahoma, 
and the trend in New York.” I conceive the 
New York rule of immunity under the Sheehan 
decision to now be limited to those cases 
where the institution furnishes the agency for 
services (that is to say, the doctor or nurse), 
rather than the servant (as, for instance, the 
ambulance driver), and with the further quali- 
fication that due care has been exercised in 
selection. Is not the New York rule under 
the Sheehan case in practical result the same 
as the English rule? Compare Hillyer v. 
Governors of St. Bartholomew’s Hospital, 9 
B. R. C. 1, 9, 78 L. J. K. B. (N. S.) 958, 
101 L. T. N. S. 368, 25 Times L. R. 762, 
53 Sol. Jo. 714 (1909). The Idaho court, 
in the Wilcox case, supra, decided in 1938, 
apparently did not have called to its at- 
tention the Sheehan case, decided in 1937, 
because this court applied the rule of immunity 
with respect to a beneficiary, and without the 
usual qualification of care in the selection 
of servants, and said after a careful study of 
the subject the true rule for exemption is the 
one stated by Judge Cardozo in the Schloen- 
dorff case, supra. If the Idaho court had fol- 
lowed the more recent Sheehan case, an op- 
posite conclusion would have followed. 


English and Canadian Cases 

In discussing the Sheehan case, attention 
has already been directed to the English 
case of Hillyer v. The Governors of St. 
Bartholomew’s Hospital, supra, wherein the 
Glavin case from Rhode Island is expressly 
approved, other English cases cited, and the 
principle announced that, “The contract of 
the hospital is not to nurse during the 
operation but to supply nurses and others, 
in whose selection they have taken due 
care,” or, as one of the other judges said, 
defendant was not liable because plaintiff pro- 
duced no evidence showing that defendant 
had been guilty of a breach of its duty to the 
plaintiff, “* * * the duty of using reasonable 
care in selecting as members of the staff per- 
sons who were competent, either as surgeons 
or nurses, properly to perform their respective 
parts in the surgical examination, and the 
duty to provide proper apparatus and ap- 
pliances.” 

Respecting the Canadian rule, it suffices 
here to refer briefly to Lavere v. Smith’s Falls 
Public Hospital, 35 Ont. L. Rep. 98, 9 B. R. 
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C. 13, appealed from judgment of Britton 
J., 34 Ont. L. Rep. 216 (1915). The Hillyer 
case, supra, was commented on and distin. 
guished, and the plaintiff permitted to re. 
cover because the tort complained of was an 
act of a nurse “not in obedience to the orders 
of the doctors, but was a matter of routine 
duty under the directions of the defendant.” 
Cases from Canada, England and the United 
States are cited at length. 

Following the report of the Hillyer and 
Lavere cases, and beginning at page 41 of 9 
British Ruling Cases, is found quite a full 
annotation, to which reference is made for 
those interested in the English and Canadian 
rule. 

Effect of Receiving Pay from Recipient of 
Charity 

Many charitable institutions receive pay 
from certain beneficiaries who are able to pay. 
Such, for instance, as patients in a hospital, 
students in colleges, and those who receive 
the benefits of such institutions as Y. W. 
C. A’s and, in some instances, homes operated 
for the aged and similar institutions. By the 
great weight of authority the payment of fees 
or charges of this kind in whole or in part 
in nowise deprives the institution of its 
eleemosynary character, since these funds do 
not constitute private gain or profit, but 
merely contribute to the further accomplish- 
ments of the purposes for which the charity 
is founded. Gable v. Sisters of St. Francis 
(Pa.), supra; Stonaker v. Big Sisters Hospi- 
tal, 116 Cal. App. 375, 2 Pac. (2d) 520; 
Hogan v. Chicago Lying-In Hospital & Dis- 
pensary, 335 Ill. 42, 166 N. E. 461; Jordan 
v. Touro Infirmary, 123 So. 726 (La. App.): 
Mississippi Baptist Hospital v. Moore, 156 
Miss. 676, 126 So. 465, 67 A. L. R. 1106; 
Roberts v. Kirksville College of Osteopathy 
& Surgery, 16 S. W. (2d) 625 (Mo. App.): 
Mills v. Society of New York Hospital, 270 
N. Y. 594, 1 N. E. (2d) 346; Enell v. Baptist 
Hospital, 45 S. W. (2d) 395 (Tex. Civ. App.): 
Tribble v. Missionary Sisters of the Sacred 
Heart, 137 Wash. 326, 242 Pac. 372; Power 
v. Massachusetts Homoeopathic Hospital, 4 
C.C. A. (1) 122, 109 Fed. 294, 65 L. R.A 
372. Chief Justice Folland, in an elaborate 
dissenting opinion, cites decisions of thitty- 
three of the states in support of the rule that 
charitable hospitals are exempt from liability 
to paying patients. Sessions v. Thomas D.D. 
Memorial Hospital, 78 Pac. (2d) 645, 
(Utah, 1938). 

With the Chief Justice and one of the 4s 
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sociate Justices dissenting, Utah, however, 
repudiated the rule of immunity in the case of 
, patient paying “regular charges,’ but a 
very careful analysis of this opinion is neces- 
sary by reason of the specific facts involved, 
Sessions case, supra. In connection with the 
Sessions case and as evidence of the general 
misconception of the effect and meaning of 
other cases, the majority opinion relies largely 
on the Idaho case of Henderson v. Twin Falls 
County, 56 Idaho 124, 50 Pac. (2d) 597, 
101 A. L. R. 1151, when as a matter of fact, 
less than two months after the Utah court ren- 
dered the decision in the Sessions case, the 
Idaho court, finding a distinction between 
the Henderson case and the case then before 
it, arrived at an exactly opposite conclusion 
from the Utah Court and extended the rule 
of immunity to a paying patient; Wilcox v. 
Idaho Fails Latter Day Saints Hospital, 82 
Pac. (2d) 849 (June 23, 1938); the Chief 
Justice, however, dissenting and citing the 
Henderson case and the Sessions case in sup- 
port of his contention that the rule of im- 
munity should not apply to the paying patient. 

The California Appellate Court, in England 
v. Hospital of the Good Samaritan, 88 Pac. 
(2d) 227, sustained a judgment against the 
hospital where the patient paid the minimum 
rate, which, however, was less than the aver- 
age cost to the institution, the court taking 
the position that thereby no “charity” was 
extended to the patient, and at the time of 
admission the patient had no knowledge of 
the alleged eleemosynary character of de- 
iendant, and relying on the California Supreme 
Court’s decision in Stewart v. California Medi- 
cal Missionary & Benevolent Association, 
(1918) 176 Pac. 46. Rehearing was denied 
in the England case on April 13, 1939, by 
the District Court of Appeals, but hearing 
granted by the Supreme Court on May 15, 
1939. Compare Silva v. Providence Hospital, 
87 Pac. (2d) 374 (Cal. App.). Hearing 
granted by Supreme Court April 6, 1939. 
Both these cases argued and submitted in 
Caliornia Supreme Court July 6, 1939, and 
yet undecided. 

Georgia holds the charitable hospital liable 
'o the paying patient to the extent of the 
income derived from the treatment of patients 
"ho pay for services; Morton v. Savannah 
Hospital, (1918) 148 Ga. 438, 96 S. E. 887, 
14 A. L. R. 603 (comment), even though the 
njured party may be a charity patient him- 
self. Medical College v. Rushing, 1 Ga. App. 
175, 57S. E. 1083. 
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Effect of Carrying Liability Insurance 

The fact that a charitable institution carries 
liability insurance does not create liability 
where none otherwise exists. Susmanv.Y M. 
C. A., 101 Wash. 487, 172 Pac. 554; Williams 
v. Church Home, 223 Ky. 355, 3 S. W. (2d) 
753, 62 A. L. R. 721; Greatrex v. Evangelical 
Deaconess Hospital, 261 Mich. 327, 246 N. 
W. 137, 86 A. L. R. 487; Mississippi Baptist 
Hospital v. Moore, 156 Miss. 676, 126 So. 
465, 67 A. L. R. 1106, 10 Am. Jr. 701; Mc- 
Kay v. Morgan Memorial Coop. Industries & 
Stores, 272 Mass. 121, 172 N. E. 68: and 
McLeod v. St. Thomas Hospital, 95 S. W. 
(2d) 917 (Tenn.) (sustaining judgment for 
wife of patient). But, for a contrary con- 


clusion, see Vanderbilt University v. Hender- 
son, (Tenn.) supra. 


Those States Which Have Not Ruled on the 
Question 

As above indicated, forty-three of the states 
have passed on this question one way or the 
other. The five states in which the question 
has not arisen are: Delaware; New Mexico 
(for the Federal rule as applied to New Mex- 
ico see Deming Ladies’ Hospital Association 
v. Price, (C. C. A. 8) 276 Fed. 668, applying 
the rule of immunity as to a beneficiary); 
North Dokota (Fawcet v. Ryder, 23 N. D. 
20, 135 N. W. 800, involved liability of pri- 
vate hospital but dicta point to rule of im- 
munity in case of charitable hospital); South 
Dakota (in Smith v. Presentation Academy, 
248 N. W. 762, court expressly refused to 
pass on the question—case decided on other 
grounds); Vermont (For Federal rule in Ver- 
mont see Putman Memorial Hospital v. Allen, 
34 Fed. (2d) 927 (C. C. A. 2), where charity 
held liable to stranger, but dicta indicate rule 
of immunity as to beneficiary); and also the 
District of Columbia: In White v. Central 
Dispensary & Emergency Hospital, 99 F. 
(2d) 355 (D. C.), 119 A. L. R. 1002, the 
question was squarely presented, the court 
saying: “The point has not been ruled on 
in this jurisdiction,’ but “we ought not rule 
on this subject until all material facts are be- 
fore us,” the case being reversed and remanded 
on a matter of pleading. We, therefore, find 
that six of the states repudiate the rule of 
immunity and sustain liability regardless of 
the character of the plaintiff, eleven of the 
states, on the other extreme, deny all liability, 
regardless of the character of the plaintiff; 
twenty-six of the states apply the rule of im- 
munity, but usually limited to beneficiaries, 











Page 34 


and ordinarily where due care has been exer- 
cised in the selection of servants and agents, 
but, with some exceptions, enforce liability 
as to strangers and servants of the institu- 
tions (including herein Arkansas, Colorado, 
New York and Tennessee, and subject to the 
special comment respecting them hereinbefore 
made); and five of the states have had no 
occasion to pass on the question directly. 

I have not discussed Federal cases, since 
Tompkins v. Erie Railroad Co., 90 F. (2d) 
603, 82 L. Ed. 1188, 304 U. S. 64, does away 
vith the necessity thereof. Reference is made 
to the Powers case, supra, from the first Cir- 
cuit, certiorari denied 183 U. S. 695, 22 Sup. 
Ct. Rep. 932, 46 L. Ed. 394, and Union Pacific 
R.Co. v. Artist, (1894) 9 C. C. A. 14, 60 Fed. 
365, 19 U. S. App. 612, 23 L. R. A. 581. 


Effect of Workmen’s Compensation Statutes 

This, of course, applies only to the case of 
the servant. Nothing more than a very b ief 
statement will be attempted. Mississippi has 
no workmen’s compensation statute and is 
governed by the common law as amended by 
statute, and apparently the Mississippi de- 
cisions are broad enough to apply the rule of 
immunity to the servant. Moore v. Missis- 
s'ppi Baptist Hospital, and Rhodes v. Millsaps 
College, supra. 

In Massachusetts it has been expressly held 
that the workmen’s compensation act does 
not apply to a public charitable corporation. 
Roosen v. Peter Bent Brigham Hospital, supra, 
citing Zoulalian v. New England Sanatorium, 
etc., supra. 

Some of the compensation acts are ap- 
plicable only to business carried on for pecun- 
iary gain “* * * except where the employer 
and his employee have by their joint elect'on 
elected to become subject to the provisions” 
of the law (Queck-Berner v. Macy, 240 N. Y. 
341, 148 N. E. 543, 544), but I am advised 
by excellent attorneys in Maine and Pennsyl- 
vania that the workmen’s compensation act 
includes charitable institutions. 

In the Susman case from the Washington 
court, supra, the violation of a municipal ordi- 
nance of the City of Seattle was held inappli- 
cable to a charitable institution “otherwise 
exempt from liability, and without some such 
express or implied intent none can be pre- 
sumed to exist.”” To the contrary, in Wilson 
v. Evangelical Lutheran Church, (Wis.) supra, 
it was held that a statutory requirement for 
safety of public buildings was applicable to 
religious corporations and under the Wis- 
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consin workmen's compensation law a charity lov 
is subject to the provisions of the act. Aj. sho 
though New York holds that the workmen’s the 
compensation law is not applicable to apt 
charity, yet an insurer accepting a premium pro 
under the workmen’s compensation act js as’ 
estopped to deny liability to an injured em. and 
p'oyee cn the ground that the hospital was prin 
a charity, “the carrier having accepted its and 
premium is bound to the same extent as if gain unjt 
rather than benevolence had inspired its actiy- fine 
ities.” Bernstein v. Beth Israel Hospital, 236 4 
N. Y. 268, 140 N. E. 694, 30 A. L. R. 598: liter. 
opinion by Judge Cardozo. For annotation hosp 
on this question see 14 A. L. R. 572, 23 ALL, the 2 
R. 923, and 30 A. L. R. 600. On estoppel insti 
theory, compare Keeney v. Beasman, 182 Atl. the p 
566, 103 A. L. R. 1515 (Md.), and annota- effec 
tion at page 1523. Compare also Hope ». pavit 
Barnes Hospital, (Mo.) supra. Determina- mem 
tion of this question in any particular juris- Can 
diction is therefore dependent on the language if th 
of the compensation act and its construct’on ten d 
by the court in the light of that particular cover 
jurisdiction’s rule regarding tort liability of J the ci 
charitable institutions. gence 

meml 
Pleading and Proof of Charitable Character @ would 
The great weight of authority is that the 
eleemosynary nature of the defendant is an 
affirmative defense and must be pleaded. @ * | 
See cases collected in White v. Central Dis- os , 
pensary & Emergency Hospital, (District of oad 
Columbia) supra. — 
Likewise. the great weight of authority is jm ("it 
to the effect that, while the article of incorpo- 
ration prima facie demonstrate the charitable ad 
nature of the defendant, parol evidence is ad- wom ° 
miss:ble to contradict such prima facie show. °.!" 
ing and, generally speaking, in addition to@ . the 
exhibitinz the character, it is necessary to n, pl 
show Ly parol evidence that the purposes of underpr 
the corporation are carried out in a charitable = der 
nature, in keeping with the charter provision. jj -’*"" 
Since an excellent annotation bringing this = = 
subject down to 1939 is found in 119 A.L.R we 
1022, further reference is unnecessary here. ctbaye 
Conclusion = 
This writer is reluctant to attempt the state HJ (0 exten 
ment of a sound rule in the face of the eM the exc 
pressions of many learned and distinguished tent, am 
judges and authors. Sitting at a mothers fore syo 
knee, the holiest shrine God e’er created, he common 
was told years ago that a criticizing mob Wai interest , 
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quickly dispersed when the gentle finger of the 
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lowly Nazarene wrote in the sands of the sea- 
hore. “Let him who is without fault cast 
the first stone.” It is therefore with a full 
appreciation and recognition of my own faulty 
process of legal reasoning that I dare to state 
,smple, yet what I conceive to be a practical 
and just, rule having due regard for the basic 
principle underlying the reason for immunity, 
and at the same time in nowise intending to 
unjustly criticize or find fault with the many 
jine opinions heretofore rendered. 

At the outset it must be appreciated that 
jiterally millions of dollars are dedicated to 
hospitals, educational institutions, homes for 
the afflicted, and numerous other eleemosynary 
institutions. Their benefit to society demands 
the perpetuation of their worthy aims. In legal 
effect, what is the distinction between the 
paying patient in the hospital and the paying 
member of a regular church congregation? 
Can it reasonably be said that the member 
of the church congregation who contributes 
ten dollars a week should have a right of re- 
covery by reason of an accident sustained in 
the church building on account of the negli- 
gence o° some employee, whereas another 
member, financially unable to contribute, 
would not have a similar right? If the paying 
patient in the hospital may recover and the 
charity patient not recover, will not the rich 
be further enriched and the poor rendered 
more destitute? If the reason for the rule 
is the application of the principle that a right 
exists for each wrong, would not under such 
conditions a charity patient be a greater vic- 
timof the law than his brother who is able to 
pay? Consequently, at the very threshold we 
must admit that there is no need of any elee- 
mosynary institutions except for the existence 
‘the underprivileged. Should such institu- 
tion, primarily founded for the benefit of the 
underprivileged, be impaired or destroyed by 
the demands of the privileged? No court, 
recognizing the principle of immunity, has 
ever complied with the tort demand of the 
inderprivileged or, that is to say, nonpaying 
* “charity” patient. If either class is to re- 
cover, would it not be more logical and more 
to the interest of national economy, as well 
asin keeping with the fundamentals of charity, 
0 extend the right to the underprivileged to 
‘he exclusion of the privileged? To that ex- 
ent, am I not my brother’s keeper? I there- 
lore suggest a correct rule, based on logic, 
“ommon sense and consistency, and to the best 
merest of the great body of society, to be as 
idllows: A purely eleemosynary institution 
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is not liable in tort except for the negligence 
of its governing authorities. 

If the act of negligence is in the employing 
or retaining of incompetent servants; or the 
failure to exercise reasonable care to keep the 
premises reasonably safe; or in furnishing a 
servant with known defective automotive 
equipment—and these acts proximately re- 
sult in injury—a right of recovery should exist. 

Why? Because you, as donor, have the 
power to select or provide for the selection of 
capable governing authorities to preserve your 
trust funds. Likewise, if your governing 
board be prudently selected, negligence will 
not result in the discharge of their duties. 
To this extent, I am unable to agree with the 
learned opinion of Chief Justice Rugg in the 
Roosen case, supra, where he states, “There 
is no sound distinction in reason between the 
liability of a hospital for the negligence of its 
inferior agents and its liability for the care- 
lessness of its managers.”’ If the trust is im- 
paired or destroyed by reason of selection of 
imprudent governing authorities who, as would 
be anticipated, negligently operated the trust 
funds, then what is the difference in the end of 
losing the funds through careless financial 
management directly, as compared to payment 
of claims in tort resulting from imprudent 
management? Competent governing authori- 
ties are within the control of the donor. The 
isolated negligent act of even a competent 
servant is beyond such control. I think the 
rule of immunity as stated and limited should 
apply not only to the beneficiary, but to the 
stranger or servant as well, except in the case 
of the servant, subject to the provisions of 
compensation statutes as evidenced by the 
legislative will of the particlar state. 

Such a rule is founded upon the principle 
of a wise public policy (Weston v. Hospital 
of St. Vincent of Paul, (Va.) supra. The 
fundamental ground for the exemption is the 
reasonable preservation of the institution be- 
cause of its great benevolence, because it is 
a benefit to society as a whole, because its aims 
are unselfish and without thought or means 
of financial benefit beyond the perpetuation 
of itself, and that solely for the purpose of a 
continued manifestation and application of its 
generosity. Why then, tested by reason and 
consistency, should immunity be applied in 
the case of a patient and denied in the case of 
a pedestrian injured by the ambulance, where 
in each instance prudent managers, unselfishly 
laboring without financial reward, have been 
guilty of no negligence in the selection of the 
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employee? Many other occasions exist where, 
under the law, the individual is denied the 
right of recovery. If the fundamental pur- 
pose is the preservation of the institution, 
what difference should it make solely because 
the patient is a so-called paying patient or 
because he did not know, nor was advised, that 
the institution was of an eleemosynary charac- 
ter, a decisive distinction in England v. Hos- 
pital of the Good Samaritan, (District Court 
of Appeals—Cal.), 88 Pac. (2d) 227, 229. I 
prefer the reasoning of the South Carolina 
court, that the rule “rests not upon the relation 
of the injured person to the charity, but upon 
grounds of public policy,” whereby the “rights 
of the individual must in some instances be 
subordinated to the public good.” (Vermillion 
v. Women’s College, supra), and the Wiscon- 
sin court, in saying the question is not to be 
determined “because of any particular position 
the plaintiff * * * occupied towards the de- 
fendant” (Morrison v. Henke, supra). How 
can it be intelligently said that the rule of 
immunity is limited to those who are the object 
of its bounty under the principle of implied 
waiver when the infant child or the insane or 
delirious patient could neither be capable or 
conscious of such act or its legal effect, as 
well pointed out by Chief Justice Neil in 
Gamble v. Vanderbilt University, supra. Yet, 
Judge Cardozo, in the Schloendorff case, supra, 
said the ‘“‘exemption has been placed upon two 
grounds. The first is that of implied waiver,” 
whereby ‘one who accepts the benefit of a 
charity enters into a relation which exempts 
one’s benefactor from liability for the negli- 
gence of his servants in administering the 
charity.’ Furthermore, the doctrine of im- 
plied waiver will not stand the test of con- 
sistency because limited alone to the benefici- 
ary. The same carefully selected and com- 
petent attendant may negligently injure the 
patient, and, again, while negligently driving 
the ambulance and taking this same patient 
home, injure a pedestrian. In neither case 
have the governing authorities been guilty of 
negligence—only the servant—yet, under the 
theory of implied waiver, the patient cannot 
recover and the stranger may. In either case 
the impairment of the trust fund would be the 
same, and without regard to the competency 
of the governing authorities. If the purpose 
is the preservation of the trust fund where pru- 
dently managed, why the reason for the dis- 
tinction between the beneficiary and the stran- 
ger? 

As has well been said by many of the courts, 
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the injured party has a cause of action against lang 
the immediate wrongdoer, whether it be the whi 
doctor alleged to be guilty of malpractice, the still 
careless nurse, or the negligent ambulance ques 
driver. That in many instances such wrong- Ino 
doer is insolvent is no more justification for tion 
a change in the application of the rule than thinl 
would exist in the ordinary negligence case The 
where the plaintiff sustains serious injuries a cel 
through the negligence of the defendant but, I 
by reason of the defendant’s insolvency, the aid t 
judgment is not enforcible. step 

Sometimes I think we have unconsciously be f 
permitted ourselves to depend too much upon logic, 
case law rather than directing our energies to Th 
more original thinking, with common sense, much 
logic and sound reason as our guideposts, where 
pointing to the goal of a consistent and prac- or rel 
tical conclusion. As officers of the court, we or 
must share the court’s responsibility and, with right 
intellectual honesty and purpose, seek to pro- solat 
duce a legal principle, conducive to the fair result 
administration of justice. Beyond our per- pare J 
sonal interest in any pending case is our pride 43 Pa 
in the law as the law, and our earnest desire #83 I 
that its practical application and enunciation ’. Un 
will command the respect and admiration of 462, 4 
all honest men. Surely every one of you sub- and th 
scribe to the correctness of this self-evident Webb 
statement, yet many of our courts, extending Amy 
the law of the case beyond reasonable con- the pe 
fines, almost with pride assert that as be J ‘ted | 
tween the same parties, on a second appeal, recovel 
the law of the case as first decreed, like the J Cali 
law of the Medes and Persians, changeth not, Is it 
and even where it is admitted an erroneous and J in disci 
unjust decision was first rendered, and with J discove 
the wide open opportunity to correct a wrong J discove 
decision with a right one. See dissenting opin- #% uires t 
ion, Sessions case, supra, 78 Pac. (2d) 655. 0. Cent 

You will pardon me for citing my own court MIs th 
as among the minority holding that it will not # ‘mmuni 
hesitate to reverse itself on a second appeal to the 
where, after mature consideration, it finds its J ouncec 
original decision “manifestly wrong.” Brewer States | 
v. Browning, 115 Miss. 358, 364, 76 So. 267. n 189]. 
It is not, therefore, our duty, along with tha! case of J 
of the courts, to maturely consider the many #@ °°), 13 
excellent decisions on this question and then Jy Sma/ 
from the mass of judicial learning, select thos # !2,31 
principles which are the most logical, co Judge re 
sistent, and conducive to the well-being af mane thi 
society as a whole, and upon such basic pri: “a of 1 

Ne cont 










ciples erect the rule? i 

Mr. ‘Justice Wolfe, specially concurring ® 
the Sessions case, supra, said an examinatio 
of many of the cases reveals that they adopted 









lesire 
ation 
on of 
sub- 
‘ident 
nding 
con- 
s be- 
ppeal, 
ce the 
h not, 
1s and 
| with 
wrong 
, opi 
55. 
. court 
rill not 
appeal 
nds its 
Brewer 
0. 267. 
th that 
» mally 
id then 
~t those 
il, con- 
eing 0 
ic prit- 


rring it 
nination 
adopted 


October, 1939 


language imported from some previous case 
yhich had, in turn, adopted language from 
till earlier cases, and that “few examined the 
question in the light of modern conditions.” 
In other words, too much thoughtless accepta- 
tion of preceding views without some original 
thinking with respect to modern conditions. 
The learned justice further said, “There was 
acertain amount of judicial ‘goose-stepping.’ ” 

I respectfully submit it is our obligation to 
aid the courts in avoiding any judicial “goose- 
stepping” to the end that a rule may ultimately 
be found which will stand the test of reason, 
logic, practical application and time. 

The rule which has been suggested is very 
much akin to the well-recognized principle 
where the master is held liable for employing 
or retaining in his employ a known dangerous 
or incompetent servant. In such case the 
right of recovery is grounded, not upon the 
isolated act of negligence, but the proximate 
result of the servant’s incompetence. Com- 
pare Bise v. Luke’s Hospital, 181 Wash. 269, 
43 Pac. (2d) 4, 7; Mikato v. Sisters of Mercy, 
183 Iowa 1378, 168 N. W. 219, 222; Buckley 
:. United Gas, 176 Miss. 282, 294, 168 So. 
462,465. Uniformity is greatly to be desired 
and thus avoid the situation presented by the 
Webb case from Kansas and the Salvation 
Army case from California, both supra, where 
the pedestrian struck by the automobile ope- 
rated by the Salavation Army was denied a 
recovery in Kansas, but permitted to recover 
in California. 

Is it any wonder that the Michigan court, 
in discussing this question in 1907, said, “The 
discovery of correct legal principles, like the 
discovery of scientific and social truths, re- 
quires time and patient investigation.” Bruce 
«. Central M. E. Church, supra. 

Is there not somewhat of an analogy to the 
immunity of the tort liability of the parent 
to the child, which principle was first an- 
nounced either in England or the United 
States by the Supreme Court of Mississippi, 
in 1891, in what is recognized as the leading 
case of Hewlett v. George, 68 Miss. 703, 9 So. 
885, 13 L. R. A. 682; followed with approval 
by Small v. Morrison, 185 N.C. 577, 188 S. E. 
12,31 A. L. R. 1135, 1142, where the learned 
Judge rendering the opinion said, “There are 
‘ome things that are worth more than money. 
One of these is the peace of the fireside and 
the contentment of the home, for of such is 
the Kingdom of righteousness. While th> 
family relation of parent and child exists with 
"s reciprocal rights and obligations, the ‘at- 
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ter should not be taught to ‘bite the hand that 
feeds it? * * * As the twig is bent, the tree 
will incline * * * Grapes are not gathered from 
the thorn bush, nor figs from the thistle.” 
But when the tort of the parent is so aggra- 
vated as to amount to an assault and battery 
on his child, the rule will not “shield an 
evildoer from the consequences flowing from 
a palpable wrong.” Hinkle v. State, 127 Ind. 
490, 26 N. E. 777; Treschman v. Treschman, 
28 Ind. App. 206, 61 N. E. 961. A similar 
principle obtains in Missouri, where one stand- 
ing in the relation of parent subjected the 
child to an unusual form of punishment of such 
severity and brutality as to shock the con- 
science of any reasonable and humane per- 
son. State v. Koonse, 123 Mo. App. 655, 101 
S. W. 139. 

Applying this analogous principle, if com- 
petent governing authorities are placed in 
charge of the institution, the rule of immunity 
should exist. But if, instead, governing au- 
thorities placed in charge are by training, ex- 
perience, or otherwise, incompetent to properly 
manage the trust, then the donor, who is pri- 
marily responsibile therefor, cannot comp’‘ain 
of the diversion or impairment of the trust 
funds for the satisfaction of a wreng tus 
inflicted. 

In the case of Bok v. McCaughn, from the 
Third Circuit Court of Appeals, supra, mention 
was made that the word “charity” is derived 
from the Latin “caritas,” meaning love, and 
reference is made to the Thirteenth Chapter 
of First Corinthians and the King James’ ver- 
sion thereof, wherein the three cardinal virtues 
are defined as “Faith, Hope and Charity.” 
Mr. Mason, in his article in the Insurance 
Counsel Journal above referred to, refers to 
another court which had said that “charity 
suffereth long and is kind,” but reminds us 
that Saint Paul also said that charity mus: 
not “behave itse!f unseemly.” To o2> who 
tries to reconcile th> hundreds of decision: 04 
this question, it will appear that th> courts 
themselves have indeed behaved most un- 
seemly. 

When th» Sheds Island Chief Justice. in 
the Gla. in case, said that the Massachus-tts 
court in 1876 bised its decision in the Mc- 
Do~ 1 < case on the Holliday case from Eng- 
lard \.h'ch hid been ten years previcusly 
overiuled by the House o° Lords in the Gibbs 
cace in 1866; when Chie‘ Justice Rugg, in the 
Poosen case from Massachusetts, sa'd that th> 
House of Lords never overrules its own de- 
cisions, and, in spite of the Gibbs case, the 
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English law is settled by the original Ross de- 
cision in 1848; when the Utah Court, in the 
Sessions case, based its decision principally on 
the Henderson case from Idaho, and less than 
three months thereafter the Idaho court, in 
the Wilcox case, construed its former decision 
in the Henderson case to the opposite; when 
the Rhode Island court in 1912, in the Basabo 
case, reaffirmed its decision made in 1879 in 
the Glavin case and said, of the dozens of 
courts which in the meantime had referred 
to the Glavin case, that not one had construed 
it correctly; when the Idaho court applies 
the rule of immunity, based on the Schloen- 
dorff case from New York, when the New 
York court, in the Sheehan case, had already 
construed it otherwise; when the great Court 
of Mississippi says that the taking out of 
liability insurance is but a matter of prudence 
and in nowise to affect the question of liability, 
and the Tennessee court says if liability in- 
surance is carried, though the defendant 
charity is immune, nevertheless the plaintiff 
may recover against the insurer direct; when 
the Colorado court says that the sureties on 
the charity’s supersedeas appeal bond are 
liable for the full payment of a judgment which 
the plaintiff cannot recover from the charity 
itself, and asserts “there are two parallel lines 
of cases, reaching back three quarters of a 
century or so, and coming down to the present 
time, sometimes varying in the same juris- 
dictions, according to the judgment, bias or 
prejudice of the court having the matter in 
hand or the judge writing the opinion”; when 
courts and legal writers classify the Alabama 
and New Hampshire courts as repudiating th2 


HE purpose of this paper is to review the 

trend of precedent under the Federal 
Declaratory Act, primarily to the end of 
determining its present availability an] use- 
fulness to the insurance carrier. 

Inasmuch as the law, in this important 
field, is as yet in the formative stage, effort 
will be made to analyze the soundness of judi- 
cial reasoning on certain principles which are 
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rule of immunity outright, and eminent at. 
torneys in those states express the considered 
opinion that the rule is not so broad as thus 
stated; when many learned courts take the 
emphatic position that on a second appeal they 
will cling to their first decision, even though 
admittedly erroneous and, consequently, un- 
just, apparently upon the theory that “cop- 
vince a woman against her will, she’s of the 
same opinion still”—then, may I not appeal 
to your sense of fairness, to the exercise of your 
sound judgment, and to an intelligent effort 
in clear thinking and logical reasoning, for the 
statement of a just rule which will lead us 
out of the fog of inconsistency and utter con- 
fusion to the clear and placid sea of consistency 
and order. : 
The criticism of many of the courts about 
the results arrived at by their brethren in other 
jurisdictions is no more justified than the ac- 
cusation of your friend who charges you with 
playing golf every day when, in fact, he well 
knows you play only every other day! 
While this writer has cited cases from every 
state which has considered the subject, and 
that only after the benefit of the construction 
of the rule of each state and Canada by a fel- 
low-member of the Association there residing, 
he fully appreciates the many opportunities 
for error and, therefore, requests the patient 
indulgence of his readers, and if perchance he 
has arrived at an erroneous construction of 
any particular case he reminds you of Saint 
Paul’s concluding words, “Now abideth these 
three, Faith, Hope and Charity, but the great- 


est of these is Charity.” 





The Importance of the Federal Declaratory Procedure to 
Insurance Carriers 





Florida 





d-emed vital to the effectiveness of the pro 
cedure. This task is undertaken solely with 
the hope that the views expressed may prove 
thought-provoking. It has not been my 
deavor to compose an authoritative trea 
and I most fully recognize that many of the 
conclusions hereinafter stated are subject " 
criticism. . 
It is my belief that the courts have failed 
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to give sufficient consideration to the new 
rules in their recent construction of this Act. 
For this reason, particular attention will be 
given to the effect of the rules upon the more 
important principles and conclusions. 


Is the Court Vested with Discretion such as 
Will Justify Refusal to Entertain De- 
claratory Judgment Procedure? 


The importance of the question above an- 
nounced needs no enlargement at my hands. 
The exercise of unwarranted discretion has 
proved an insurmountable barrier in numerous 
cases under circumstances where the insurer 
was justly entitled to have a declaration of 
its rights whether or not it secured the de- 
sired relief. 

Confusion has arisen by reason of loose and 
ill-considered announcements wherein the 
courts have failed to distinguish between dis- 
cretion in entertaining the action, i.e., the 
as'mption of jurisdiction, and discretion in 
crant’ng the relief sought, i.e., the determina- 
tion of the action. 

Unfortunately, the rule of discretion as ap- 
plied to the first situation is now supported 
by the definite numerical weight of judicial 
expression and it would likewise appear to 
have the inferential blessing of Professor 
Borchard. However, an examination of the 
decisions discloses that the rule has but little 
actual support in either reasoning or authority. 
It had its inception in part upon judicial 
abhorrence of new and untried procedure and 
in part upon reliance on state court precedent 
wherein the conclusion of discretion was the 
mevitable result of the express verbiage of 
the particular act under construction. 

Thus, we find that many of the early de- 
isions, which dealt with the question under 
the Federal Act, merely assumed the existence 
of discretion without endeavoring to determine 
whether there was legal basis for the conclu- 
sion. In other cases the statements were mere 
obiter. These decisions were in turn blindly 
relied upon as precedent for a like holding. 
Thus we are now confronted with the crystal- 
‘zation of a rule which, in practical effect, 
‘ests an arbitrary discretion in the courts as 
‘0 the assumption of jurisdiction, thereby 


\astly depreciating the effectiveness of the 
Siatute, 


_ The determination of the question hinges, 
in large measure, upon whether or not it is 
mandatory upon the courts to exercise the 
Jurisdiction conferred by the act, or differ- 
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ently stated whether resort to the procedure 
is a matter of right.’ 

In the recent case of American Auto Ins. 
co. v. Freundt,’ the Seventh Circuit Court of 
Appeals based its holding that the entertain- 
ment of a declaratory action is discretionary 
primarily upon the court’s conclusion that 
“the recent expressions by the Supreme Court 
—have made clear that a grant of power to 
a court does not impose upon that court an 
absolute duty to exercise the power in all c1ses 
which fall within its purview.” 

A review of the cited decisions discloses 
therein statements which, if accepted as re- 
flecting the attitude of- the court, on the in- 
stant question would appear to support the 
announcement. However, an exhaustive re- 
view of all of the announcements by the Su- 
preme Court would seem to necessarily limit 
the cited expressions to the particular facts 
which were under consideration. This con- 
clusion would appear inevitable in view of the 
fact that the court, in its most recent decision 
upon the question, said:* 


“Jurisdiction having been properly in- 
voked, it became the duty of the trial 
court to determine the issues, unless re- 
quired by rules based on comity to relegate 
the complainant to the State Court. This 
may not be done except in special and 
peculiar circumstances not revealed, we 
think, by the present record.” 


Of equal significance with the above lang- 
uage is the citation by the court of the Sher- 
wood case’ wherein the following unambig- 
uous statement is made: 


“But the courts of the United States are 
bound to proceed to judgment and to af- 
ford redress to suitors before them in every 
case to which their jurisdiction extends.”’ 


The following statement from Corpus 
Juris is fortified by numerous citations from 
the United States Supreme Court: 


'So holding see: Ohio Cas. I. Co. v. Gordon, 95 F. 
(2d) 605 (10th); Central Surety & I. Corp. v. Ca>- 
well, 91 F. (2d) 607 (Sth); Aetna L. I. Co. v. 
Wiliiams, 88 F. (2d) 929 (8th); London & L. I. Co. 
v. Redding, 24 F. Supp. 462 (D. C. Okla.) 

*103 F. (2d) 613. 

“Commonwealth Tr. Co. v. Bradford, 80 L. Ed. 920. 


‘Chicot County, Arkansas v. Sherwood, 37 L. Ed. 
546. 
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“It has also been stated authoritatively 
that the Federal Court, if properly appl‘ed 
to cannot decline, on the ground of dis- 
cretion or comity, to take jurisdiction of a 
suit to the cognizance of which its powers 
extend.”” 


In the case of Smith v. Apple,” the Supreme 
Court said: 


“Where the plaintiff has the undoubted 
right to invoke the Federal jurisdiction, the 
court is bound to take the case and pro- 
ceed to judgment.” 


The court in the Freundt case’ cites Ameri- 
can Jurisprudence in support of its conclusion. 
However, it is to be noted that the statement, 
“it is generally considered that the jurisdiction 
to render a declaratory judgment is discre- 
tionary in character,” is fortified only by 
cases from state tribunals. The same work in 
its treatise on courts’ enunciates the principle 
“that citizens of different states have the con- 
stitutional right to the independent opinion 
and judgment of the judges of the national 
courts upon the questions presented by their 
controversies, at least until those questions 


have become res judicata by the judgments 
of other competent courts.” 
The observation of Chief Justice Marshall’ 


“We have no more right to decline the 
exercise of jurisdiction which is given, than 
to usurp that which is not given. The one 
or the other would be treason to the con- 
stitution.” 


The conclusion reached in the Freundt case 
was erroneous and indeed, its action in af- 
firming dismissal of the complaint was in 
direct violation of the following sound rule 
laid down in the body of the opinion: 


“But the recent decisions do not authorize 
a court to refuse arbitrarily to exercise juris- 
diction when its jurisdiction is invoked by 
appropriate proceeding. A federal court 
must exercise its jurisdiction in the absence 
of a showing of facts which constitute a 


"15 C.J. 1161. 

“68 L. Ed. 678 at 681, citing Kline v. Burke Const. 
Co., 67 L. Ed. 226 at 232. To like effect see: Second 
Employers’ Liability cases, 223 U. S. 1. 

*Supra. 

"14. A. J. 442. 

"Cohens v. Virginia, 19 U. S. 264, 5 L. Ed. 257 at 
291. 
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recognized legal ground for a refusal to pass 
upon the merits of the cause which properly 
is before it.” : 


In but one other opinion has the court seen 
fit to endeavor to justify the rule of discre- 
tion; this was in the case of Aetna Casualty 
etc. Co. v. Quarles” wherein the Fourth Cir- 
not only has never been overruled, but on 
the contrary has been repeatedly approved: 
cuit likewise approved the dismissal of the 
complaint upon motion. 


The writer confesses his inability to follow 
the reasoning employed in the opinion in view 
of the stated action. I quote: 


“The Federal Declaratory Judgment Act 
is not one which adds to the jurisdiction of 
the court, but is a procedural statute which 
provides an additional remedy for use in 
those cases and controversies of which the 
federal courts already have jurisdiction. 
(Citing Haworth case). This being true, 
there is no ground for applying the settled 
rule, well stated in Cohens v. Virginia, 6 
Wheat. 264, 404, 5 L. Ed. 257, that the 
courts may not decline the exercise of juris- 
diction conferred upon them. The question 
is not as to whether jurisdiction shall be 
assumed but as to whether, in exercising that 
jurisdiction, a discretion exists with respect 
to granting the remedy prayed for.” 


It would appear that the court’s ruling was 
clearly contrary to the sound distinction made. 
In any event, the court grounded its approval 
of the rule of discretion, in part, upon the mis- 
taken premise that the remedy provided by 
the Federal Act is extraordinary in its nature 
and likened it unto specific performance and 
mandamus. 

The very nature of the remedy indicts the 
conclusion for it is not one which is out of the 
usual order of legal remedies; nor has it any 
of the characteristics of such remedies. Ii 
further indictment be needed, it is to be bound 
in the very explicit verbiage of Rule 57” and 
the construction given thereto by the Advisory 
Committee: 


“The fact that a declaratory judgment 
may be granted whether or not further re- 


"92 F. (2d) 321; see Md. Cas. Co. v. Consumers 
Finance Service, 101F. (2d) 514 (3rd), rule approved 
but no reasoning employed and holding made thit 
d'scretion was exceeded in dismissing complaint. 

"Federal Rules Annotated, page 127. 
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lief is or could be prayed indicates that 
declaratory relief is alternative” or cumu- 
lative and not exclusive or extraordinary.” 


In both the Freundt and Quarles cases the 
curt endeavored to bolster its conclusion of 
the existence of discretion by the reasoning 
hat the report of the Senate Judiciary Com- 
mittee disclosed that the Congress had so in- 
tended. 

I believe the reverse to be true and am in 
ull accord with the observation made by Mr. 
E.R. Morrison of the Kansas City, Missouri, 
Bar: 


“When the federal act was passed, Con- 
cress had before it the English Rules of 
court and the laws which had been passed 
by thirty-four states and territories. Most 
of these statutes contained authority for 
the exercise of discretion. The authors of 
the bill were thoroughly conversant with 
those laws, and it is highly significant that 
no authoity for the exercise of any discre- 
tion in the administration of this Act is 
contained in the bill. It is hardly conceiv- 
able, therefore, that Congress could have 
intended that federal courts should have any 
other or greater power in the exercise of 
discretion than that which has always been 
inherent in the courts in the determination 
of controversies under traditional reme- 
dies.” 


The reasoning employed by the Eighth Cir- 
cuit in the case of Western Cas. & Surety Co. 
v. Beverforden” with reference to parties, is 

“Moore on Federal Practice, Vol. 3, p. 3200 says: 
“Nor is the remedy by any means extraordinary, for 
courts had, by other remedies, determined the rights 
ot litigants without awarding process of execution.” 

Borchard in paper on Declaratory Judgments and 

Insurance Litigation, proceedings of Section of Insur- 
ance Law, 1938, pages 75 and 87 says that such con- 
‘truction is “misconstruing the statute in its clearest 
terms.” And see U. S. F. & G. v. Koch, 102 F. (2d) 
288 (3rd). 
Correctly ho'ding that a declaratory action is an 
alternative remedy see, Stephenson v. Eq. L. Assur. 
S0c., 92 F. (2d) 406 (4th); Bliss Co. v. Cold Metal 
Process Co.. 102 F. (2d) 105 (6th). 

“Availability of the Federal Declaratory Judgment 
— Life Insurance Cases,” ABA Journal, October, 


In view of the statements made by Judge Stone 


inhis dissenting opinion in the case of Columbia Natl. 


LI. Co. v. Foulke, 89 F. (2d) 261 (8th), to which 
“as appended a copy of the committee report, it 
would seem clear that the majority of the court shared 
the view above expressed. 

93 F. (2d) 166. 
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equally applicable to the question of discre- 
tion: 


“If Congress intended that a declaratory 
judgment should only be entered in a case 
after all interested parties had been joined, 
it is fair to assume that it would have in- 
serted in the act a provision to that effect. 
Not having done so, this court does not 
feel justified in imposing any such condi- 
tion upon the maintenance of this statutory 
proceeding.” 


The Fifth Circuit” has denied the existence 
of judicial discretion, insofar as assumption of 
jurisdiction is concerned. The legal righteous- 
ness of this conclusion is clearly evidenced by 
the abuse which has resulted from the exercise 
of the assumed discretion, to which reference 
will shortly be made. 


When Does Sound Judicial Ground Exist for 
the Exercise of Discretion in Refusing 
to Entertain the Action? 

Accepting, as we must in certain jurisdic- 
tions, the existence of the Rule of Discretion, 
it becomes essential to determine what con- 
stitutes basis for the exercise of such discre- 
tion in refusing to determine the cause upon 
the merits. 

The courts are in theoretical accord that the 
discretion must be liberally and not arbitrarily 
or capriciously exercised and that it must find 
basis in good reason,” i.e., must constitute 
sound judicial discretion. 

Professor Moore has thus tersely summed 
up the result: 


“The criteria for judicial discretion are 
generally vague and ill-defined.” 


The Third Circuit has recently observed: 


“The principal reason for the exercise of 
such discretion is found in the existence 
of a suit whose determination in another 


“Carpenter v. Edmonson, 92 F. (2d) 895 (see su- 
sequent discussion). The court in the Freundt case, 
supra, speaking of the conclusion reached in the 
Edmonson opinion said that it “cannot be reconciled 
with a construction of the Declaratory Act which 
would allow any discretion to the District Court to 
refuse to grant remedial relief when the facts allezed 
reveal an actual controversy within the meaning of 
the act.” 

“Bliss Co. v. Cold Metal Process Co., 102 F. (2d) 
105 (6th). Court said: “Even so, this discretion, if 
it resides in the Courts is a judicial discretion and 
must find basis in good reason.” 

"Federal Practice, Vol. 3, p. 3203. 
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court will ultimately decide the liability 
of the party petitioning for a declaration.” 


There is no doubt that the stated ground 
is the one generally assigned but analysis 
sharply challenges its legal sufficiency as a 
basis for refusing relief under the act. 

The exercise of discretion in refusing 
declaratory relief by reason of the existence 
of a pending suit is in effect a continuation 
of the rule of adequate remedy. It is well 
to remember that in the initial stage of pre- 
cedent under the Federal Act, the conclusion 
was repeatedly announced that the existence 
of another adequate remedy definitely pre- 
cluded the right to declaratory relief. This 
mistaken viewpoint had generally been aban- 
doned prior to the enactment of the new Fed- 
eral rules, which in terms now provide: 


“The existence of another adequate reme- 
dy does not preclude a judgment for de- 
claratory relief in cases where it is appro- 
priate.”’ 


It would seem clear that no sound distinc- 
tion can be made between an adequate remedy 
wh’‘ch is provided by reason of a pending action 
and like remedy which is available to the 
plainti f by reason of an existing legal right 
not yet crystallized into suit. However, such 
purported distinction is actually made the 
basis for the exercise of discretion in refusing 
to entertain declaratory actions. 

Thus in Maryland Cas. Co. v. Consumers’ 
Finance Service,’ the Third Circuit made the 
following announcement: 


“The granting of the remedy of a declara- 
tory judgment is nevertheless discretionary 
with the court and it may be refused if it 
will not finally settle the rights of the par- 
ties or if it is being sought merely to de- 
termine issues involved in cases already 
pending. It may not be refused, however, 
merely on the ground that another remedy 
is available * *.” 


The manner in which certain of the courts 
have tv.isted the rule in an effort to distin- 
guish between a remedy available in a pres- 
ently pending action and one which is avail- 
able at any moment the litigant may see fit 
to invoke an existing right, in efiect, amounts 
to writing the words “provided such remedy 

“U.S. F. & G. v. Koch, 

7101 F. (2d) 514. 


102 F. (2d) 288. 
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is not available in pending litigation” jnt, 
Rule 57. 

The dismissal of a declaratory action by 
reason of the availability of a remedy existing 
in a pending state court action is directly 
violative of the rule of nonabatement which 
was again restated in January of this year by 
the Supreme Court* in the following lang- 
uage: 


“Certain it is, therefore, that if both courts 
were to proceed they would be required to 
cover the same ground. This of itself js 
not conclusive of the question of the Dis- 
trict Court’s jurisdiction, for it is settled 
that where the judgment sought and the 
federal court, having concurrent jurisdic- 
tion, may proceed with the litigation at 
least until judgment is obtained in one of 
them which may be set up as res judicata 
in the other.” 


Prior to the above decision, the court had 
repeatedly held that “the rule is well recog- 
nized that the pendency of an action in the 
state court is no bar to proceedings concern- 
ing the same matter in the Federal Court 
havinz jurisdiction, for the state and federal 
courts have concurrent jurisdiction.” 

Th? unsoundness of making the right to re- 
lief turn upon the actual pendency of a state 
act:on is made apparent when the situation is 
one where the actions are instituted a'most 
s:multaneously. 

Such was the case of Rydstrom v. Mas. 
Acc. Co.," wherein District Judge Chestnut 
in refusing to dismiss the complaint soundly 
applied the concurrency rule, saying: 


“Both courts have jurisdiction of th 
respective cases and there seems to be 0 
valid reason why both cases cannot cur 
rently proceed in the respect:ve courts al 
trough very probably the case first tred 
will be res adjudicata as to the other. There 
is here no conflict between the respective 


jur‘sdictions. Both suits are in personam 
and not in rem although both relate to the 
subject matter of the same insurance polit 
Nether court has taken jurisdiction 0: 
“Princess Lida v. Thompson, 83 L. Ed. 292 
“oe e McClellan v. Garand, 217 U. S. 268 305 
. 54 L. Ed. 762 and Kline v. Burke Const. (0, 
_ Ed. 226: Penn Gen. Gas Co. v. Pennsylvana 
Ed. 850; Grubb v. Public Utilities Commis i0t, 
. Ed. 972. 
5 F. Supp. 359. 
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jund in controversy. There would seem to 
be no good reason for a dismissal of either 
case merely by reason of the pendency of 
the other. * * * 

“The remedy o° the declaratory judgment 
in this case is of equal if not greater effi- 
ciency than the attack on the policy made 
in the state court.” 


Judge Hutcheson, speaking for the Fifth 
Circuit, in an ably reasoned opinion,” cate- 
sorically rejected the contention that the pend- 
ency of a suit in a state court constituted au- 
thority for the Federal Court to refuse to en- 
ertain the declaratory action, and held that the 
court was bound to take cognizance of the 
action inasmuch as the petition stated a cause 
of actual controversy. 

The following sound conclusion was based 
upon the concurrency rule: 


“The fact that a decision in the state 
court, if finally reached before the case in 
the federal court is decided, may settle the 
matter, is no ground for declining to take 
jurisdiction. Both the suit at law in the 
state court, and the suit for declaratory 
judgment in the federal court, are suits in 
personam, and both may proceed until one 
cf them is so decided as that it completely 
disposes of the issues for decision in the 

her.” 


It is my belief that the pendency of another 
action does not, and cannot under any cir- 
cumstance, constitute sound judicial reason 
for the dismissal of a declaratory suit. Such 
lact may, however, under certain circum- 
stances, constitute basis for the exercise of 
discretion in staying the proceedings to await 
the termination of the action in state court.” 
This would appear to be the outside limit to 
which the discretion extends. 


At What Stage of the Action May Discretion 
Be Exercised? 

Granting, however, that the right to relief 
under the act is discretionary, and also that 
the pendency of action in a state forum, where- 
in like issues are presented, may constitute 
basis for the court’s refusal to make a declara- 


ion. there yet remains the vital question as 
to the stage of the proceedings when the court 


Carpenter v. Edmonson, supra. 
Anderson vy. Aetna L. I. Co., 89 F. (2d) 345 (4th); 


American L. I. Co. v. Stewart, 57 S. Ct. 377, 81 
L. Ed. 605 
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may exercise its discretion in dismissing the 
suit. 

Not infrequently declaratory actions have 
been dismissed on motion. This arbitrary 
refusal to assume jurisdiction has generally 
been made under the circumstances heretofore 
discussed, i.e., where an action was pending 
in a state tribunal. The courts have pur- 
ported to justify their action upon the ground 
that the declaratory suit would serve no useful 
purpose by reason of the identity of issues 
in the two suits or that it would not finally 
sett’e the rights of the parties. 

Ciearly, at such initial state of the declara- 
tory action, it is beyond the realm of judicial 
possibility for the court to determine whether 
or not the issues in the two suits are identical; 
or indeed, the degree of their similarity, inas- 
much as the issues have not been formulated 
in the Federal suit, granting that the state 
cause has arrived at such stage. 

It is evident that only by a close scrutiny of 
the pleadings in the state case could the Fed- 
eral Court form any sound conclusion. Not 
only is there no available legal machinery 
whereby the above examination could be made, 
but eveni there were, there could be no assur- 
ance that the issues in either case would not 
be radically changed prior to final adjudicia- 
tion. 

In my opinion, the following text statement 
is essentially sound: 


“This discretion may be exercised only 
at such time during the trial when the court 
has the evidence before it and can properly 
make such final determination and can be 
exercised only on the record as it exists 
when the duty of judgment would be appro- 
priate.” 


The dismissal of the complaint upon either 
of the stated grounds can be justified only by 
the assumption of judicial omniscience to 
which doctrine it is somewhat difficult to 
subscribe. Where the complaint contains the 
essential jurisdictional averments and dis- 

*1 C. J. S. 1033. For like conclusion see Lumber- 
mens Mut. Cas. Co. v. McIver, 27 F. Supp. 702 
(D. C. Cal.). See also; Bauman v. Bauman, 226 
N. Y. S. 576; Neubeck v. McDonald, 220 N. Y. C. 
761; Miller v Currie, 242 N. W. 570 (Wis.). Holding 
that te dismissal of the bill constituted abuse of 
discretion sce: New York L. I. Co. v. Roe, 102 F. 
(2d) 28 (8th). See also: U.S. F. & G. v. Koch, 102 
F. 288 (3rd); New York L. I. Co. v. London, 15 F. 
Sup. 58 ; Wh'te v. Federal Radio Comm., 29 F 
(2d) 113 (D. C.). 
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closes a justifiable cause within the purview 
of the act, a further and definite barrier to 
dismissal lies in Rule 12, wherein the grounds 
of motion to dismiss are specifically enume- 
rated and limited.” 

It isa legal anomaly that declaratory actions 
have been dismissed on motion under the 
cloak of sound juridical discretion, under cir- 
cumstances where a plea of another action 
pending could not be recognized.” 

In the light of its prior pronouncements 
there is sound ground for the belief that the 
Supreme Court will hold that the right to in- 
voke the assistance of the act is absolute, and 
that the scope of the statute will not be limited 
by vesting in the District Courts a discretion 
which has in the past, been used to thwart 
the “wise and beneficent purposes of the act.” 


The Burden of Proof 

The most important procedural question in- 
cident to the declaratory procedure is whether 
the plaintiff is shouldered with the burden of 
proof even though the declaration sought be 
one of non-liability. The usually too freely 
flowing spring of legal precedent has, for some 
mysterious reason, run dry and but few words 
of judicial expression have trickled forth to 
shed light on this problem. 

Doubtless the occasion for this drought is 
the fact that the answer appears, at first blush, 
simple and axiomatic. Such was the very 
definite reaction of District Judge Otis in the 
case of Travelers Ins. Co. v. Drumheller,” 
who, labelling the company’s position that the 
burden was on the defendant “heterodox,” 
said: 


“Without looking into the books, we 
would say at once (as we did say at the 
trial) that, of course, the burden is on the 
plaintiff. Elementary principles support 
that conclusion. One who comes into covrt 
asking a judgment against another, whether 
it be a declaratory judgment only or cne 
capable of immediate enforcement, must 
prove that he is entitled to that judgment. 





*Moore, Federal Practice, Vol 3, p. 3234: “A 
recent case in a state court held that a dismissal of 
a declaratory action was proper because of the ex’st- 
ence of an adequate remedy at law. It should be 
noted that while this may shave been proper under 
the state practice, such dismissal would constitute an 
abuse of discretion under Rule 57, which specificaliy 
provides that the existence of another remedy should 
not preclude a judgment for declaratory relief in- 
appropriate.” (Citing Foulke case, 89 F. (2d) 261). 


*"Moore’s Federal Practice, Vol 1, pages 230, 236. 
25 F. Supp. 606. 
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If an insurance company which normally, 
would be defendant in an action to enforce a 
contract of insurance, desires, for the sake 
of certain advantages, to initiate the pro- 
ceeding and to become plaintiff, it must 
assume the ordinary burdens of a plaintiff. 
Asking a judgment that it is not liable, jt 
must prove it is not liable. In this case 
it can do that only by proving the insured 
did not die from accident.” 


While Judge Otis took sharp exception to 
the announcements of the New Hampshire 
court in the leading case of Travelers Ins, Co, 
v. Greenough,” its effort to answer the rea- 
soning therein employed was by no means 
satis actory or conclusive, amounting in sub- 
stance to “‘it isn’t so.” 


Admittedly the problem is difficult and al- 
though the announcements of the Greenough 
case have been generally accepted by the text- 
writers, they have yet to secure that degree of 
judicial sanction which is essential to defi- 
nitely establish the principle. The following 
statement in American Jurisprudence is based 
upon the above decision:” 


“The fact that the plaintiff in a declara- 
tory judgment action may be the party whe 
would normally be the defendant in an 
ordinary action does not shift the burden 
of proof from the party who has the affirm- 
ative of the issue. There is no strict and 
rigid rule even in ordinary actions that the 
primary burden of proof is on the party 
who brings suit; generally speaking, it is 
taken for granted because of expediency and 
"100 A..129, 109 A. L. R. 1096. Compare Hart- 

ford A. & I. Co. v. Lougee, 196 A. 267 (N. H), 
where court distinguished and limited its prior an- 
nouncements. 

“17 Am. Juris. 337; Moore, Fed. Pract. p. 3233, 
quotes Greenough case at length. Supporting rule 
see: Hall v. Everso'e’s Admr., 64 S. W. (2d) 89 
(Ky.). And see: Wilson v. Inter-Ocean Cas. Co. 
188 S. E. 102 (N. C.). In State v. Melton, 8 Mo. 
417, it was held: “Where the burden of proof lies 
upon one party, it cannot be thrown upon the other 
party by the form of pleading.” Contra: Ste‘ner 
Sales Co. v. Schwartz Sales Co., 98 F. (2d) 999 (10th); 
Weshington Beauty College v. Huse. 80 P. (2d) 403 
(Wash); Pac. Ind. Co. v. McDonald, 25 F. Supp 
522 (Ore.). And see: Lumbermens Mut. Cas. Co. ¥ 
Mclver, 27 F. Supp. 702 (D. C. Cal.) ; in Miller 
Milwaukee Odd Fellows Temple, 240 N. W. 19% 
(Wis.), the court held that burden was on the plain- 
tiff but no consideration was given to the fact that 
the action sought a declaratory judgment; the sam 
was true in the case of Utica Mut. L. I. Co. v. Beers 
& Co. 294 N. Y. S. 82. 
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inherent justice and not because of initia- 
tive action. The Declaratory Judgment 
Act discloses no purpose to shift the burden 
upon a party merely because he avails him- 
self of the act. The statement of the act 
that a petition may be brought ‘to deter- 
mine the question as between the parties’ 
does not change their relative normal po- 
sition, in which one seeking redress must 
establish issues of fact in his favor by greater 
weight of evidence. Here redress is not 


sought except in the sense of relief from un-’ 


certainty. The right to have a disputed 
claim adjudicated does not predicate a duty 
to prove the claim unfounded.” 


Professor Borchard in his discussion of the 
principles above set forth, made the following 
observation : 


“Inasmuch as the company’s claim of im- 
munity is in reality negatively defensive, 
there seems no impropriety in leaving the 
burden of proof on the normal plaintiff, the 
insured or injured person.’”™ 


An additional principle which should prove 
of assistance in placing the burden of proof 
in the very unreceptive lap of the defendant 
has been expressed by the Supreme Court in 
the following language:™ 


“While the general rule is that the bur- 
den of proof is where the pleadings place it 
namely, upon the party against whom judg- 
ment must go, if no evidence whatever is 
introduced, its application is often affected 
by circumstances. ‘From the very nature of 
the question in dispute,’ says Mr. Best, ‘all, 
or nearly all, the evidence that could be ad- 
duced respecting it must be in the possession 
of, or be easily attainable by, one of the 
contending parties, who accordingly could 
at once put an end to litigation by producing 
that evidence: while requiring his adversary 
to establish his case, because the affirma- 
tive lay on him, or because there was a 
presumption of law against him would, if 
not amounting to injustice, at least be pro- 
ductive of expense and delay. In order to 
prevent this, it has been established, as a 
generai rule of evidence, that the burden of 
Proof lies on the person who wishes to sup- 


——. 


“See Proceedings of Ins. Sec. ABA, 1938, p. 93. 


_ 35L. Ed. 269. For like statement see 10 R. Cc. is 
808 S$ 49. 
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port his case by a particular fact which lies 
more peculiarly within his knowledge, or of 
which he is supposed to be cognizant.’ 
Principles of Evidence, S. 274; 1 Greenleaf’s 
Ev. S 79; Starkie on Ev. 589.” 


The above principle should be applicable in 
a situation such as was present in the Haworth 
case,” in which the company sought a decree 
of non-liability, one of the issues being as to 
the existence of the total and permanent dis- 
ability of the insured. Beyond doubt the 
facts as to the disability lay primarily within 
the knowledge of the insured, defendant, as 
you who have struggled with this type of 
litigation quite well know. Normally the in- 
sured has the burden of establishing his right 
to effect recovery of benefits. The reversal 
of this burden would place the company un- 
der the very serious practical handicap of 
going forward with the evidence and initially 
endeavoring to negative the existence of dis- 
ability. 

Under somewhat similar factual circum- 
stances, the Ninth Circuit Court of Appeals 
grounded its conclusion that the burden of 
proof rested on the defendant on two grounds, 
one of which was that the “relevant facts were 
peculiarly within his knowledge.” 

In Employers L. Assur. Corp. v. Carnes & 
Co.," wherein the company sought a declara- 
tion under a public liability policy, the court 
said: 


“My view is that the burden of proving 
that Thomas or anyone else claimed to rep- 
resent the insurer had knowledge of condi- 
tions that would estop it from contending 
the truck was not covered when hauling 
butane gas, was upon the defendant, and 
the evidence does not establish that knowl- 
edge in Thomas.” 


The basis for the rule that the burden of 
proof rests upon the party who has the af- 
firmative of the issue, has thus been stated: 





“Aetna L. I. Co. v. Haworth, 81 L. Ed. 617; in 
this case the court mentioned but did not pass upon 
the question, saying: “Questions of burden of proof 
or mode of trial have not been considered by the 
courts below and are not before us.” 

“Horwitz v. New York L. I. Co., 80 F. (2d) 295, 
citing Crotty v. Union Mt. L. I. Co., 144 U. S. 621, 
12 S. Ct. 749, 36 L. Ed. 655. 

*24 F. Supp. 128. The decree was affirmed with- 
out discussion of this principle in 101 F. (2d) 739 
(Sth). 
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“This rule is founded upon the obvious 
principle of facilitation of justice by serv- 
ing the convenience of the court.’ 


It is apparent that where the plaintiff’s po- 
sition is negatively defensive, the basis for the 
rule is entirely absent. In this circumstance, 
imposing the burden of going forward with 
the evidence upon the plaintiff amounts to 
placing the legal cart before the horse. The 
answer to the above problem is yet to be 
written and it is to be hoped that the effec- 
tiveness of the act will not be depreciated by 
inflicting the burden of proof upon the plain- 
tiff irrespective of the nature of the relief 
which is sought.” 


The Joinder of Parties 

The fact that the Federal Act is entirely 
silent as to parties other than the statement 
that a “declaratory judgment may be had at 
the instance of any interested party,” has re- 
sulted in a sharp cleavage of opinion as to 
who are necessary or indispensable party-de- 
fendants. The question is of definite import- 
ance as to the companies inasmuch as the fail- 
ure to include all such parties may result in 
denial of declaratory relief upon the theory 
that decree would not put an end to the con- 
troversy.” 

Until the Supreme Court settles the problem, 
the plaintiff will be confronted with the un- 
pleasant necessity of choosing between the 
radically different camps of judicial opinion 
unless it is fortunate enough to be so situated 
that the action will be maintainable in one 
of the jurisdictions where the appellate court 
has spoken. 

The problem most frequently confronted is 
whether claimants, under a public liability 
policy, are indispensable party-defendants in 
an action brought by the company against its 
insured wherein a determination of coverage 
is sought. 

The Third" and Fifth* Circuits have an- 


22 C. J. 69. 

*In Cities Serv. Oil Co. v. Dunlap, 101 F. (2d) 
314 (5th), the court properly held that the question 
of burden of proof is a matter of procedure and not 
of substantive law. 

“Bethlehem Shipbuilding Corp. v. Nylander, 14 F. 
Supp. 201 (S. D. Cal.) ; Moore’s Fed. Pract. Vol. 3, 
p. 3228; Auto Mut. I. Co. v. Dupont, 21 F. Supp. 
606; Continental Mut. I. Co. v. Cochrane, Com’r., 
4 P. (2d) 308 (Colo.). 

“Md. Cas. Co. v. Consumers’ Finance Serv., 101 
F. (2d) 514. 

“Central Surety Corp. v. Caswell, 91 F. (2d) 607; 
Central Surety Corp. v. Norris, 103 F. (2d) 116. 
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swered the question in the affirmative whereas 
the Eighth Circuit“ has expressed a directly 
contrary view. It appears to me that the first 
conclusion is correct under the test laid down 
in the often cited case of Shields v. Barrow" 
by Mr. Justice Curtis in the following lang. 
uage: 


“Persons who not only have an interest 
in the controversy, but an interest of such 
a nature that a final decree cannot be made 
without either affecting that interest, or 
leaving the controversy in such a condition 
that its final determination may be wholly 
incgnsistent with equity and good con- 
science.” 


A similar contrariety of opinion has arisen 
on the question of whether the insured is an 
indispensable party.” 

The Supreme Court has very wisely ob- 
served that “there is no prescribed formula for 
determining in every case whether a person 
or corporation is an indispensable party or 
nor. 

I will not endeavor to shed any light on the 
problem other than to suggest that the safe 
course is to include all interested parties as 
defendants. Also this plan has very definite 
practical advantages. 

Fortunately, the problems incident to deter- 
mination of the proper party defendant have 
been largely clarified by Rule 20." 


Jurisdictional Amount 
It is now well settled that where the com- 
pany seeks to avoid the entire policy that “the 


“Western Cas. etc. Co. v. Beverforden, 93 F. (2d 


1050. 

“Ho'ding insured is such: Dupont case supra; Lun- 
bermens Mutual Cas. Co. v. Cieri, 23 F. Supp. 435 
(D. C. Pa.). Contra: Beverforden case supra; Md 
Cas Co. v. Hubbard, 22 F. Supp. 697 (D C. Cal.): 
see: Builders Etc. Cas. Co. v. Paquette, 21 F. Supp 
858 (D. C. Me.), holding re-insurer is not an 1 
dispensable party; Ex Partre Hirsch’s Committee, 5) 
S. W. (2d) 211 (Ky.), ‘holding insurance company é 
necessary party in action for disability benefits. — 

“Niles-Bement Pond Co. v. Iron Moulders’ Unio, 
41 S. Ct. 39, 65 L. Ed. 145. : 

“The rule provides: “All persons may be joined mn 
one action as defendants if there is asserted agallst 
them jointly, severally or in the alternative, any right 
to relief in respect of or arising out of the same tral 
action, occurrence or series of transactions or occur! 
ences and if any question of law or fact common to 
all of them will arise in the action.” a 

See: Md. Cas. Co. v. Hubbard, 22 F. Supp. ” 
(D. C. Cal.). 
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ymount in controversy is the value of that 
shich is sought to be declared free from 
doubt.” 

In such circumstances the criterion is not 
‘he amount which is claimed of the insured 
ht is the maximum amount for which the 
company could be held liable under its policy. 
Thus the face of the policy or the full indem- 
sity provided therein is made controlling. 
The rule has been applied to various forms of 
policies. 

There is doubt as to the applicability of 
the rule in the event the declaratory action 
eeks only a determination of the insurer’s 
liability under a casualty policy where the 
aggregate amount of the recovery sought of 
the insured plus the cost of defense does not 
exceed $3000. (See Standard Acc. Co. v. 
\lexander, 23 F. Supp. 807). 

While not involving a declaratory action, 
the announcements of the Fifth Circuit Court 
i Appeals in the case of Mutual Benefit 
Health & Accident Association v. Fortenberry, 
8 F. (2d) 570, are applicable and are of 
particular value in establishing the requisite 
jurisdictional amount where the action is by 
the company seeking a determination of its 
liability for disability benefits. 

The existence of jurisdiction in the above 
se depended upon allegations that the life 
expectancy of the insured, if realized, would 
entitle him to a payment in excess of the 
requisite sum, to protect which the company 
was required by law to set up a reserve ex- 
eeding $3000.00. 

In upholding the bill, the court approved 
the reserve theory, where the action is by the 

mpany. saving: 


“Here the insurance company is suing to 
cancel the policy to protect its rights under 
the whole contract. In that aspect obliga- 
lions it may be compelled to pay in the 
luture are not merely contingent and enter 
into the amount in dispute. In determining 
what they are the life expectancy of the 
insured may be considered.” 


Carnes & Co. y 


ony: Employers Lia. Assur. Corp. 101 


For cases involving determination of liability cov- 


‘rage see: U.S. F. & G. v. Pierson, 97 F. (2d) 560 
Sth ; Davis v. Amer. Foundry & Co., 94 F. (2d) 
41 (7th); Builders Cas. Co. v. Paquette. 21 F. Supp. 
~ aC Me.). Cases involving construction of 
“a accident, etc., polic’es: Stephonson v. Eq. L. 
“SUF. S0C., 92 F. (2d) 406 (4th); Travelers Ins. Co. 
‘Young, 18 F. Supp. 450 (D. C. N. J.). 
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The Broad View as to Existence of Actual 
Controversy has Secured Definite Approval 

It is most gratifying to note the fact that 
the Federal bench is, for the greater part, 
continuing to reject the unwarranted contention 
that the machinery of the act can be put 
into motion only in the event a controversy 
has progressed to the point where it is the 
equivalent of a legal feud. 

A large measure of credit for the present 
broad and enlightened view as to the scope of 


. the phrase “actual controversy” is unques- 


tionably due to the Fifth Circuit Court of 
Appeals as a result of its pioneer opinion in 
the case of Gully v. Interstate Natural Gas 
Co.” In the most learned opinion as yet 
handed down on the question now under dis- 
cussion, Judge Hutcheson made the observa- 
tion which has gone far to prevent the emascu- 
lation of the statute. I quote: 


‘ck * We see no reason why the statute 
should not, we think it should, be given 
the prophylactic scope to which its lang- 
uage, in the light of its purpose, extends, 
under it disputants as to whose rights there 
is actual controversy, may obtain a bind- 
ing judicial declaration as to them, before 
damage has actually been suffered, and 
without having to make the showing of irre- 
parable injury and the law’s inadequacy re- 
quired for the granting of ordinary preven- 
tive relief in equity. * * The purpose of 
the statute is, we think, wise and bene- 
ficent. It will, if applied in accordance with 
its terms, effect a profound, far-reaching, 
a greatly to be desired procedural reform. 
We see no sound reason for limiting it.” 


While the judicial path which was blazed 
by the above announcement has not as yet 
developed into the universal legal highway, 
it has been trodden by the Supreme Court” 
and is now in general use. 

A significant and able opinion was handed 
down in March of this year by the Third Cir- 
cuit in the case of United States Cas. Co. v. 
Koch,” which should go far towards complet- 
ing the judicial interment of the view that the 
procedure is not available to remove all clouds 
of uncertainty and doubt which arise on the 
horizon of legal relations. 

Judge Clark, speaking for the court, quoted 
from Professor Borchard, whom he quite cor- 


82 F. (2d) 145 (decided Feb. 14, 1936). 
“Haworth case wherein Gully case was cited. 
"102 F. (2d) 288. 
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rectly called the “father” of the declaratory 
judgment in the United States, as follows: 


“Thus * * even a potential claim such as 
a probable claim of an injured person 
against the insured and the insurance com- 
pany, is sufficient to cause apprehension 
and jeopardy and thus to warrant the in- 
stitution of an action for a declaration of 
non-liability. * * 

“If there is a human probability that 
danger or jeopardy or prejudice impends 
from a certain quarter, a sufficient legal 
interest has been created to warrant re- 
moval of the danger or threat.” 


The following important statement, from 
an article by Mr. Schroth, was likewise quoted 
with approval: 


“Tt appears, therefore, the refusal to de- 
clare rights in case of doubt, as contra- 
distinguished from cases of controversy, 
constitutes a wholly unnecessary and per- 
nicious curtailment of the declaratory judg- 
ment’s usefulness.” 


The above opinion merits your careful con- 
sideration as a repository of the law on the 
above question and as pointing to the peculiar 
availability of the act in collusive guest cases, 
regarding which the court said: 


“Another and less drastic method of pre- 
venting the evil * * lies in a sound use of 
the declaratory judgment.” 


While the law appears definitely settled that 
the word “controversy” will be liberally con- 
strued, it is of course to be borne in mind that 
a declaration may not be had where the clouds 
from which peril is apprehended are of neuro- 
tic origin nor where the result of a decree 
would be a legal futility. But if the clouds 
actually exist and constitute a practical, im- 
minent and substantial menace to the in- 
surer’s right, the blessings of the act are avail- 
able even though there is no certainty that 
they will actually occasion damage.” 


It is the ultimate determination of the na- 





“The “Actual Controversary” in Declaratory Judg- 
ments, 20 Cornell Law Quarterly 1, 28. 


“See: U. S. F. & G. v. Pierson, 97 F. (2d) 560 


(8th) ; Md. Cas. v. Hubbard, 22 F. Supp. 697 (D. C. 
Cal.). 
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ture of these clouds that discretion may prop. ar 
erly be exercised by the court. th 
Right to File Declaratory Action as Counter. 2 
Claim by 
The question as to whether a declaratory wr 
action may be filed as a counter-claim to a th 
pending action is of significance primarily as | 
a method of assuring retention of Federal Co 
jurisdiction in event of the plaintiff’s volun- of 
tary withdrawal of his action. Likewise, such niz 
step may prove of benefit in enabling the com- Sta 
pany to secure affirmative relief which would doe 
otherwise not be available. jar 
The quite recent case of Leach v. Ross dic 
Heater Co.” constitutes the only direct ap- by 
pellate court pronouncement on the point. imp 
Unfortunately, the precedent value of the de- cou 
cision is greatly depreciated by the fact that 1 
the members of the court entertained sharply stat 
divergent views. The majority opinion, con- equ 
curred in by one Justice, somewhat hesitantly, V 
and, in part at least, upon another ground, up- mos 
held the right. It was reasoned that the plain- ‘adie 
tiff might withdraw his suit and that there was v 
no purpose in forcing defendant into the po- refus 
sition where it would then have to waste time ' 
in seeking out the plaintiff in a distant juris J |... 
diction. sound 
Judge Hand, in his dissenting opinion, con- the b 
cluded that the right to declaratory relief is B nec 
necessarily bottomed upon need of its pro- ae 
tection and that the pendency of the main lone 
action negatives the right. Equit 
The majority view is supported by the de- ‘ Wi 
cided weight of district court precedent” and Ail 
the right is definitely provided by Rule 13. Camp. 
thi 
Right to Enjoin Prosecution of State Cout wel 
Actions tatute 
Where the insurer’s complaint seeks a de- one 
cree for relief in the alternative, either for non- ame 
liability or the extent of its liability, and i JJ section 
cludes, as party-defendant, the claimants who : Well 
k « 
104 F. (2d) 88 (2nd). . of the 
“Upholding right: Gregory v. Royal Typewmter “j L 
Co., 27 F. Supp. £08 (D. C. N. Y.); Dewey &A L. Ed 
Chemical Co. v. Johnson, 25 F. Supp. 1021 (D. C td) 4 
N. Y.); Meinecke v. Eagle Druggists Sup. Co., 19 F P. (2d 
Supp. 523 (D. C. N. Y.); Stadium Mfg. Co. *: * R 
Plymouth Pajama Corp., 24 F. Supp. 779 (D. ¢ c i C 
Mass.) ; Link-Belt Co. v. Dorr Co., 15 F. Supp. plight 
(D. C. Del.). Contra: Weisbaum v. Weller, ¢¢, Equit 
25 F. Supp. $50 (D. C. Ohio). (Upon authority of HM (Sth) ; 
Meeker v., Baxter 83 F. (2d) 183 (2nd) which we (8th 
overruled by Leach case wherein it was said that th For 
demand for. declaratory judgment was nothing but 4 ® Alli 
flourish). Hann v. Venetian Blind Co., 15 F. Su? et 






372 (D. C. Cal.) (denying right under equity rue) 
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are suing” or threatening to sue the insured, 
the predicate upon which courts, in many in- 
stances, have refused injunctive relief would 
seem to be non-existent. This is true, in part, 
by reason of the change which has been 
wrought in the Federal legal machinery by 
the declaratory statute and the new rules. 


The limitation of Section 265 of the Judicial 
Code upon the staying of the Federal Courts 
of proceedings in the state courts is fully recog- 
nized. The Supreme Court of the United 
States has expressly held that this provision 
does not prevent the Federal Courts “from 
maintaining and protecting their own juris- 
diction, properly acquired and still subsisting, 
by enjoining attempts to frustrate, defeat or 
impair it through proceedings in the state 
courts.” 

The court has repeatedly stated that the 
statute “goes merely to the question of the 
equity in the particular bill.” 

We shall now examine the situation which is 
most frequently presented under liability cov- 

“While distinction has been made and the relief 
refused by reason of the provision of the Code, where 
the State Court action has been first instituted, (see 
Central Surety & Ins. Corp. v. Norris, 103 F. (2d) 
116 (C. C. A. 5th) it would seem that there is no 
sound basis for such distinction, as in each instance 
the basis for escape from the limitation of the code 
is necessarily the same. 

See: Brown v. Pacific Mutual Life Ins. Co. 62 F. 

dd) 711 (C. C. A. 4th); Alliance Insurance Co. v. 
Jamerson, 12 F. Supp. 957 (D. C. IIl.); Isom v. 
Equitable Life Assur. Soc., 189 Sou. 253 (Fla.). 

“Wells Fargo & Co. v. Taylor, 65 L. Ed. 205, 25 U. 
S. 175, at page 211, where prior decisions are collated. 

“Smith v. Apple, 68 L. Ed. 678. In Sovereign 
Camp, etc. v. O'Neill, 69 L. Ed. 293, the court said: 
this section does not deprive a district court of the 
urisdiction otherwise conferred by the Federal 
‘tatutes. but merely goes to the question of equity 
in the particular bill, making it the duty of the court 
—to determine whether the specific case presented is 
one in which relief by injunction is prohibited by this 
section or may nevertheless be granted.” 

Wells Fargo & Co. v. Taylor, supra; Essanay Film 
Co v. Kane, 258 U. S. 358, 42 S. Ct. 318; Woodmen 
oi the World v. O'Neill, 69 L. Ed. 293; Hill v. Martin, 
0 L. Ed. 203; American Life Ins. Co. v. Stewart, 81 
L. Ed. 605; Ruhlin v. New York L. I. Co., 93 F. 
2d) 416 (3rd); Pacific Mut. L. I. Co. v. Parker, 71 
F. (2d) 872 (4th); First State Bank v. Chicago, R. I. 
&P. R.Co.,¢ 3 F. (2d) 585 (8th) ; Brown v. Pac. Mut. 
LJ Co., 62 F. (2d) 711 (4th). See also Armour & 
Co. v. Miller, 91 F. (2d) 521 (8th). 

Equitable L. Assur. Soc. v. Wert, 102 F. (2d) 10 


— v. New York L. I. Co., 102 F. (2d) 
® (8th) 


For particularly able and enlightening discussion 


© Alliance I. Co. v. Jamerson, 12 F. Supp. 957 
.C. Ill.) affirmed in 87 F. (2) 253 (7th). 
see Rule 13 (G). 
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erage. The insured, A, has a serious accident 
which occasions injury and damage to B, 
C and D. The company brings declaratory 
action naming A, B, C and D as party-de- 
fendants. Therein it seeks a decree of non- 
liability under its contract and in the alter- 
native, in the event this be refused, a deter- 
mination of its liability to B, C and D. In 
said action, the insurer likewise seeks injunc- 
tive relief against prosecution or institution of 
state court actions by B, C and D against A. 

Bear in mind that Rule 57 provides “the 
court may order a speedy hearing of an action 
for declaratory judgment and may advance it 
on the calendar,” and that a jury trial may 
be had of any issue. 

Further, the rule with reference to co- 
parties provides that the defendants have the 
right to file a cross-claim. 

It is now essential to determine whether or 
not the circumstances set forth in our example 
present sound ground for equitable relief and 
whether the effect of the state court proceed- 
ing would necessarily be to defeat or impair 
the jurisdiction of the Federal Court. 

The question involves the adequacy of the 
remedy available to the insurer in the state 
court proceedings. Admittedly, said remedy 
is inadequate in the event (a) the insurer 
would be bound to litigate a multiplicity of 
suits having a community of facts or issues or 
(b) in the event the state court would be 
unable to do complete justice.” 

It is clear that the insurer under the above 
situation would be confronted with the neces- 
sity of defending the multiple actions pend- 
ing or threatened against A or else run the 
hazard of disclaiming liability. 

It is equally evident that the state court 
would be unable to do complete justice be- 
cause the actions before it would not present 
any issue of coverage and it is vitally im- 
perative, to both the insurer and A, that said 
issue be determined prior to adjudication of 
the claimant’s actions. 

Even had the situation progressed to the 
point where B, C and D, or one of them, had 
recovered judgment against A and law actions 
were pending against the insurer in state court 
seeking recovery under the policy, it is well 
settled that the remedy would not be adequate 
for the reason its adequacy would depend 
upon the will of the claimant.” 


“See statement and discussion in Wert case, supra. 

"Amer. L. I. Co. v. Stewart, 81 L. Ed. 605 at 611; 
Ruhlin v. New York L. I. Co., 93 F. (2d) 416 (3rd) ; 
Bank of Ky. v. Stone, 88 F. 383 (D. Ky.). 
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The refusal of injunctive relief would neces- 
sarily occasion irreparable injury either to the 
insurer or to the insured. 

We come then to the grounds upon which 
injunction of the state court actions has gen- 
erally been refused, other than the effect of 
the heretofore discussed section of the judicial 
code.” They are (a) that the declaratory 
action and the state court suits do not cover 
the same issues and (b) the hardship which is 
said to be inflicted upon the claimants by 
staying their actions.” 

Where the complaint is framed as has been 
heretofore suggested,” the declaratory action 
necessarily covers the identical issues as are 
presented in the state court actions, to-wit, the 
liability o A to the claimants. 

The question is then presented as to pos- 
sible hardship to claimants, B, C and D. 





“rn the following case the denial of injunction has 
been sole’y upon the code: Md. Cas. Co. v. Con- 
sumers’ Finance Service, 101 F. (2d) 514 (3rd). 

“In the case of Central Surety etc. Corp. v. Morris, 
103 F. (2d) 116, the Fifth Circuit Court of Appeals 
recently refused injunctive relief under circumstances 
similar to these set forth in our example, upon the 
ground that “the declaratory proceeding does not 
cover the same issues, nor can it afford the injured 
persons full relief.” The court further reasoned that 
it would be inequitable to delay the claimants in the 
le al pursuit of their rights. While the conclusion 
was, apparently occas’oned, in part, by the failure 
of the ccmoanv to seek, in the alternative, a determi- 
na‘ion of it’s liabil‘ty to the claimants, it is submitted 
that the announcements made are erroneous in the 
light of the new rules hereinbefore discussed. It is 
to be noted that the same court in its prior decision 
of Central Suretv & I. Co. v. Caswell, 91 F. (2) 
607, granted injunction against suits not vet fied. 

n the abo: e case it said that such ruling “may have 
been based on the apparent collusion between the 
insure] an] the injured and their common purpose 
to mu'lct the insurance company.” In Maryland C:s 
Co. v. Sammons, 99 F. (2d) 323 (5th), the court 
made no comment as to the ruling of the distri t 
court in reta ning prosecution of state court actions. 

“The f ilure of the company to seek dete mination 
of the ‘nsured’s liability to claimants occasioned the 
court to refuse in/unctive relief in Aetna Cas. Co. v. 

Yeatts. 99 F. (2d) 665 (4th). Jt is possible, a!- 

though uni:elyv, in the writer’s opinion, that it would 

te Feld tht the insurer is not entitled to a determi- 

ration cf A’s liability to the claimant B, C and D. 

There is no precedent for such a declaration but it 

would seem clear that the right thereto ex'sts under 

tre At for otherwise “the rights and other lezal 
re'-tions” of the insurer would not be decreed in the 

e ent its praver of non-liability should be refused. 

The case of Wells Fargo & Co. v. Taylor, 65 L. Ed. 

“0%. constit:tes direct authority for the right under 

the st:ted circumstances and there appears to be no 

dou':t that had the act been in existence at the time 
and had its ass’st2nce been invoked, that relief wou'd 
hive been given. 
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Prior to the new rules they were: (a) possible der 
deprivation of trial by jury and (b) the delay com 
in prosecution of their actions pending the of tl 
determination of the declaratory suit. Reason that 
(a) has been much relied upon in equity cases trove 
as basis for refusal of the relief and is now the | 
non-existent in declaratory actions by reason eral 
of the express provision of the rules. Reason enac 
(b) has likewise vanished for that B, C and effec 
D can now cross-claim against A in the declara- is fu 
tory action, even though diversity of citizen- the | 
ship does not exist between them” and thus can | 
secure an immediate determination of their La 
rights. right 
Thus the disadvantages, which heretofore ctio 
existed. are now wiped out and on the con- v'S'cr 
trary the declaratory proceeding presents a that 
very definite advantage to the claimants in where 
that it enables them to participate in the deter- actior 
mination of the issue of coverage, a matter ficiar’ 
o° vital importance to them in the event the tory ¢ 
solvency of the insured is doubtful. Th 
The rule which makes the claimants in- stated 
dispensable party-defendants would seem to to th 
require the conclusion that the effect of their inade 
prosecution of the state court actions would contin 
necessarily be to defeat or impair the juris- hene j 
diction of the Federal Court. This is true for = 
the reason that said parties have such interest bound 
as to require their joinder and the Federal 
Court once having acquired jurisdiction of __ Sucl 
them and of the subject matter wherein the — 
identical issues are presented is bound to pro- Com. . 
tect the plaintif’ in all the substantial rights v. Tigh 
asserted” and render complete justice. By s0 0 F 
doing, the court avoids the multiplicity of 0 
suits otherwise necessary to effect a determi- J 
nation of the various rights involved. The J \. Hear: 
duty rests upon the court to take the steps the cour 
necessary to make its decree effectual.” Un- : spe 
? aw 
“Moore Fed Pract. Vol. 1, p. 686; Kravas v G Ruhi 
A. & P Tea Co. F. Supp. (D. C. Pa); rd), ri 
Bass..rd_v. McGwinn F. Supp , Crum v See pa 
Appalachian Elec. Power Co., F. Supp. preme (, 
(D. C. W. Va). 180 Sp 
See Dissenting opinion in Wert case, supra. pi he ae 
“In Touchey v. New York L. I. Co., 102 F. (2d adequat 
16 (St''), where the court said: “It is apparent, tere in-tituted 
fore, th.t unless the court upen adjudging and ae- volved ¢} 
creeing that Mr. Touchey had n> rights to 4 and bene 
statement or recovery against his po icy, proces of the co 
iurther and accords the insurance company some odes “There 
ava nst Mr. Touchey to effectuate the decree 0! the de‘s — 
court, then the decree would amount to no more than a 
a meze judicial declaration. But the suit was not ree a ne 
brought to obtain a decree merely declaratory. The cto 
equ:ty jurisdiction which was involved extended os of yp a 
only to the rendition of'a decree but to the 1 oo 
and complete effectuation of the decree by the coutt — = 








action.” 
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der the circumstances presented, this can be ac- 
complished only by enjoining the prosecution 
of the actions in state court. It is submitted 
that the full determination of the various con- 
troversies in the one action is in accord with 
the intent of both the new rules and the fed- 
eral declaratory statute, both of which were 
enacted for the purpose of convenience and 
effectiveness in the administration of law. It 
is further submitted that only by enjoining 
the prosecution of actions in the state court 
can this purpose be achieved.” 

Lack of time precludes discussion of the 
right to similar relief where the state court 
action seeks to effect recovery under the pro- 
vsens of a life policy. It has been held 
that the insurer is entitled to an injunction 
where the beneficiary is not a party to the 
action in the state court, provided such bene- 
ficiary is made party-defendant to the declara- 
tory complaint. 

The reasoning employed in support of the 
stated conclusion is that the remedy available 
to the insurer in the state court action “is 
inadequate for that the insured might dis- 
continue his suit, and, even if he did not, the 


bene iciary, not being a party, would not be 
bound by any judgment there entered.”” 


Such re‘ief has been approved in cases involving 
lability coverage in: Caswell cae, supra; Sammons 

¢, supra; Carnes & Co. v. Employers Lia. Assur. 
Corp., 101 F. (2d) 739 (5th); Maryland Cas. Co. 
v. Tighe, 24 F. Supp. 49 (D. C. Cal.); affirmed in 
99 F. (2d) 727 (9th), but on technical ground, no 
statement being made on the point; Western Cas. 
& Surety Co. v. Odom, 21 F. Supp. 573 (D. C. Tex.), 
no reasoning set forth in opinion; see U. S. F. & G. 
v. Hearn. 170 S. 59 (Ala.), Borchard says: “Whether 
the court should seek to stay the negligence action is 
a question of policy.’ Proceedings of Section of Ins. 
Law, ABA. 1938 and 1939, p. 8 

Ruhlin v. New York L. I. C., 93 F. (2d) 416 
ird), reversed on other grounds. 

“ee particularly recent decision of the Florida Su- 
preme Court in case of Isem v. Eq. L. Assur. Soc., 
189 So wherein the court said: “It can 
not be successfully contended that the insurer had its 
adequate remedy at law by defending the law act‘on 
instituted by the insured because that suit only in- 

volved the dis ability feature ef the insurance contact 

- beneficiary under the double indemnity clause 
of the contract was not a party to that suit. 

“Therefore, if the insurer cold have suce« ssfully 
de‘ended that suit on the ground of fraud, the result 
would not have been res adjudicata to a future 
Claim by the bene ficiary for double indemnity, should 


Sccasion arise to warrant his claim under that feature 
of the policy.” 


1939) 


See also: Brown v. Pac. Mut. L. I. Co., 62 


F. (2d) 


MM (4th), I. Co. 


cancellation; Provident Mut. L. 


INSURANCE COUNSEL JOURNAL 


Page 51 


Other circumstances will frequently exist 
which should prove helpful in securing the 
relief, such as avoidance of multiplicity of 
suits; necessity of determination of the rights 
of an assignee of the policy, recovery of bene- 
fits wrongfully paid, cancellation or rescission 
of the policy, etc. 


Conclusion 
Advantages of the Procedure 


In conclusion, I will outline certain of the 
more definite advantages which may be ex- 
pected from the declaratory procedure. 


1. In many instances the act provides a 
ticket 0° admittance, otherwise not available, 
to the Federal courts. 

2. Likewise, it provides a method of 
promptly, completely and finally determining 
al! questions as to the insurer’s liability with 
resultant saving in litigation expense. 

3. It is at least possible that the procedure 
may save the companies from the statutory 
penalties and attorney’s fees which otherwise 
would be inflicted. This point has not as yet 
been passed upon and will probably turn, in 
part, upon the particular statute involved. 

4. There is a definite psychological bene- 
fit in the company’s being the aggressor. This 
should, to some degree, remove the curse of 
being the iniquitous corporation which is 
wrongfully refusing to pay its just obligation. 

5. Under certain circumstances, the pro- 
cedure will assist the insurer in securing in- 
junctive relief against the prosecution of 
actions in the state courts by the assured or 
those making claim against him. 

6. The act obviates the disadvantage to 
which the companies have frequently been sub- 
jected of confronting a stale claim after the 
evidence has been lost through death or dis- 
appearance of witnesses. 

7. In cases involving coverage under a lia- 
bility policy, the procedure should enable the 
carrier in the same action, to secure determina- 
tion of its assured’s liability to the claimants 
in the event the contention of non-liability 
be refused. Likewise, in surety cases you will 
be enabled to bring in and secure prompt de- 
termination of all subrogation rights. 


v. Parsons, 70 F. (2d) 863 (4th); 
Co. v. Halpern, 47 F. (2d) 
Linco'n Natl. L. I. Co., 15 F. (2d) 303 (8th); Eq. L. 
Assur. Sec. v. Templeton, 19 F. Supp. 485 (D. C. 
S. C.). Injunction refused in New York L. I. Co. 
v. Roe, 102 F. (2d) 28 (8th). 


New York L. I 
935 (D. C.); Pea:e v. 








R. Chairman and members of the Con- 
vention: 

The Chairman has allowed me ten minutes 
for brief comment on Mr. Shackleford’s dis- 
cussion. I promise not to exceed that time. 

This Convention and the members of the 
Insurance Bar of America generally owe a debt 
of gratitude to Mr. Shackleford for his ex- 
cellent analysis and discussion of the Federal 
Declaratory Judgment Law. The publication 
of his paper in the Journal of the Association 
will be a valuable contribution to the literature 
upon this subject. 

Five years is a short time in which to make 
an adequate test of the usefulness of a statute 
involving such radical changes in procedure as 
are involved in the Federal Declaratory Judg- 
ment statute. 

It is little wonder, therefore, that we find 
a split in opinion among both judges and 
lawyers with respect to the question of the 
power of the court to exercise discretion in 
assuming jurisdiction or in granting or with- 
holding declaratory relief. 

Mr. Shackleford’s position is unassailable 
when he says that there is no express grant 
of discretionary power in the language of the 
statute. One looks in vain through the three 
short paragraphs of the Act for a grant of 
discretionary power to give or withhold de- 
claratory relief in a case where the jurisdic- 
tional requirements are present. Yet I think 
we insurance lawyers should understand the 
position of the judges who have introduced the 
doctrine of discretionary power. 

Bear in mind we are dealing with an en- 
tirely new remedy in Federal jurisprudence, 
and one which is expected to be of the utmost 
importance to the insurance world. If it is to 
achieve its maximum usefulness, the interpre- 
tation of the Act and its application must be 
zealously guarded and guided along proper 
lines. It would be a calamity if the Act were 
to become discredited, thus giving impetus to 
an agitation for repeal. We would do well 
to study the cases in which the discretionary 
rule has been applied and to inquire whether 
the application of the rule has resulted in 
gain or loss to the ultimate usefulness of the 
Act. 
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To understand the point of view of the 
judges who have applied the rule of discretion 
let us look at the situation which confronted 
the court at the time the rule was introduced, 
The leading case advancing the doctrine of 
discretionary power is the Quarles case 
(Quarles vs. Aetna Casualty Co., 92 F. 2d 
321) decided by the judges of the 4th Circuit. 
Parker, Northcott and Soper. The opinion 
is by Judge Parker, who is highly respected 
as a lawyer throughout the nation. 

Here are the facts. The Aetna had issued 
a policy of automobile liability insurance to one 
Quarles. Quarles had an accident while he was 
transporting his wife as a passenger. The wife 
sued the husband in the state court of South 
Carolina. After the negligence action had 
been instituted in the state court, the Aetna 
brought a declaratory judgment action in the 
Federal court, charging a violation of the co- 
operation clause of the policy. Aetna charged 
that the negligence action between husband 
and wife in the state court was collusive. 
Aetna properly refused to defend the negli- 
gence action in the state court. While the 
declaratory judgment action was pending in 
the Federal Court, the state court suit came 
to trial, and Mrs. Quarles recovered a judg- 
ment of $5000.00 against her husband. She 
then proceeded in the state court to subject the 
Aetna policy to the payment of the judgment. 
The Aetna, of course, defended that suit o 
the ground of breach of the cooperation claus 
of the policy. 

Here then was the situation which cor 
fronted the Federal Judge when the declaratoy 
judgment case was called up on motion to dis} 
miss: Aetna had already acted upon its con 
ception of its rights by declining to defend t4 
action brought by Mrs. Quarles. It was set 
ing no instruction as to whether it should 
should not defend in the negligence suit. Th 
suit had already gone to judgment and the onl 
action pending in the state court was the sul 
on the policy. To that suit Aetna had set 4 
precisely the same defense which it was Us! 
as the basis of the declaratory judgment act 
in the Federal court. Thus, exactly the s 
issues were presented in each of the two oi 
with the positions of the parties reversed. Ma 
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Quarles claimed Aetna was liable on the policy 
jor the amount of the judgment. Aetna 
daimed it was relieved of its liability by the 
failure of cooperation. In substance, then, 
Aetna was seeking in Federal court a judicial 
determination of the validity of the very de- 
jense which it was then setting up in the state 
court. 

If declaratory relief could be granted under 
such circumstances, how wide would the doors 
of the Federal courts be thrown open to the 


process of testing the validity of defenses in- _ 


tended to be set up in state court actions. 

Why could not any person sued or threat- 
ened with suit in the state court immediately 
go into the Federal court under the Declara- 
tory Judgment statute and test the validity 
of the defense which he intended to set up 
in the state court, granting, of course, that the 
iederal jurisdictional requirements were pres- 
ent. If it would be possible for the Aetna to 
test the validity of its defense in a declaratory 
judgment action, then any insurance com- 
pany sued or threatened with suit on its policy 
could do likewise: and, indeed, it is difficult 
to see why every other litigant, whether in 
acontract or tort action, might not similarly 
test the validity of his defense. This, of course, 
would be a preposterous situation. Under 
such an interpretation the federal courts would 
be swamped with this mass of “anticipatory” 
litigation, and the Federal Declaratory Judg- 
ment Act would soon be discredited beyond 
hope of salvage. 

Progress of declaratory relief under the Fed- 
eral Act was at the cross road when the Quarles 
case came before Judge Parker. If it went 
the way pointed by a strict construction of the 
Act it would have marched toward judicial 
chaos. The alternative was the discretionary 
tule which saved the benefits of the Act and 
— the abuses. Judge Parker took that 
road, 

It is true that Judge Parker makes a poor 
tase on authority, but I submit he had an 
excellent case on necessity. Actually, Judge 
Parker found sanction for the exercise of dis- 
cretion only in the fact that the Federal Act 
“merely gives the court power to grant the 
remedy without prescribing any of the con- 
ditions under which it is to be granted.” 

W hether we approve or disapprove of the 
easoning upon which the rule is introduced, 
I respectfully Suggest to friends of the new 
Procedure that its introduction is clearly gain 
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and not Joss to the ultimate usefulness of the 
Federal Declaratory Judgment Act. As 
pointed out by Mr. Shackleford, Judge Par- 
ker’s opinion had the unqualified approval of 
Professor Borchard, the Father of the Fed- 
eral Act. 


The Right of Injunction 


Mr. Shackleford has dealt most thoroughly 
with the law on the subject of the right of the 
Federal courts to enjoin state court actions 
in casualty cases to await the outcome of the 
declaratory judgment suit. He has pointed 
out that there is a split in the authorities not 
only on the question as to whether such a 
stay may be granted, but also under what 
circumstances it may be granted. Asa staunch 
insurance advocate, Mr. Shackleford favors 
the rule which would permit the Federal court 
in a proper case to enjoin the state court 
action. 

There is no doubt that the immediate in- 
terests of insurance company litigants would 
be best served by the rule which permits the 
injunction. The casualty company attorneys 
have been particularly active in advocating 
such a rule. What casualty company attor- 
ney, facing that awkward dilemma of dis- 
claiming liability or defending a case in which 
a serious coverage question is involved, would 
not welcome the opportunity to stay the negli- 
gence action until his coverage has been de- 
cided? 

But what of the other side of the picture? 
What is the situation of the adversary parties, 
the plaintiffs in the negligence actions? No 
rule of law is sound unless it works equal and 
exact justice to all of the parties. Let us 
take a typical case. A, B and C are injured 
in an automobile accident by reason of the 
negligence of D. They may have perfectly 
good causes of action against D which they 
are eager to prosecute, and which in all justice 
they should be entitled to prosecute promptly. 
They hire their lawyers and the negligence 
actions are filed. Then it transpires that 
a casualty company has a policy of insurance 
on D’s automobile and a controversy has 
arisen between D and the casualty company 
on a coverage question. The casualty com- 
pany is perplexed as to whether it should come 
in and defend or whether it should disclaim. 
Naturally, it would like the judgment of the 
court as to whether it owes to its assured the 
duty of defense, and to solve that question it 
files a declaratory judgment action. Now, 
A, B and C, the injured plaintiffs, may have 
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no interest in that controversy whatever. 
They are not parties to the insurance contract. 
They have no controversy with the casualty 
company. They may be satisfied that D will 
be amply able to respond in damages, regard- 
less of the outcome of the coverage controversy. 
Should they be enjoined from prosecuting 
their suits until that controversy, in which 
they have no interest, is settled by the declara- 
tory judgment action? Promptness in the 
prosecution of their negligence actions may 
be the difference between success and failure. 
Yet there are a score of cases in which the dis- 
trict courts have issued such stay orders, res- 
training the prosecution of the negligence 
actions. It is difficult to see how these de- 
cisions square with Section 265 of the Judicial 
Code (Title 28, Section 379 U. S. C. A.). 
This section reads: 


“The writ of injunction shall not be 
granted by any court of the United States 
to stay proceedings in any court of a state 
except in cases where such injunction may 
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be authorized by any law relating to pro- 
ceedings in bankruptcy.” 


This section was intended to give the force 
of positive law to the rule of comity between 
such tribunals and to preserve the indepen- 
dence of each tribunal (Amusement Syndicate 
vs. El Paso Land Co., 251 F. 345). In en- 
acting this section, Congress merely wrote into 
statutory form what the courts of the two juris- 
dictions had already found to be good judicial 
manners and necessary for the orderly admin- 
istration of justice (Jn re Walker Grain Co,, 
294 F. 951). 

This practice of granting injunctions to Stay 
state court actions has now been disapproved 
in two recent decisions of the Circuit Court of 
Appeals. In December of last year the judges 
of the Third Circuit disapproved it in Mary- 
land Casualty Co. v. Consumers Finance 
Service, 101 F. (2d) 514; and in April of this 
year the judges of the Fifth Circuit took the 
same position in Central Surety & Insurance 
Corp. v. Norris, 103 F. (2d) 116. 


Countersignature Laws 


By A. D. CurIsTIAN 
‘ Richmond, Va. 


T is the plan of this paper to discuss coun- 

tersignature laws of the old style, the cir- 
cumstances leading to a change in their style, 
laws of the new style, and the economic and 
constitutional issues which are presented by 
those of the new style. 


Laws of the Old Style 


The reasons which led the States years ago 
to require companies to be licensed before 
doing insurance business therein, and to es- 
tablish standards of eligibility to be licensed, 
also led the States to require persons acting 
for companies in solicitation and making of 
insurance contracts to be licensed as agents 
and to establish standards of their eligibility. 
Standing alone, requirements that companies 
solicit and make contracts only through per- 
sons licensed as agents, and that persons 
solicit and make contracts only when so 
licensed might have been somewhat difficult 
to enforce. The connection of a specific li- 
censed agent with each contract was compelled 
by a supplemental requirement by law or regu- 


lation for countersignature of contracts by 
licensed agents. 

Most of the States have for years required 
that in order for a person to be licensed as 
an agent, and thereby qualified to counter- 
sign, he must be a resident of the licensing 
State. His acts of countersignature appear to 
have been generally considered as mere at- 
thentications or attestings of the genuineness 
of contracts. 

The States have long followed the policy o! 
considering that when a contract is made in 
one State and covers in another, the latter 
State and not the former is the one entitled 
to tax the premium. Similarly the State of 
performance and not the State of making 's 
the State considered to be interested in the 
terms of a contract and the acts of performance 
thereunder. And the experience under a ot 
tract is similarly matter of concern for rate 
making purposes to the State of coverage, but 
not to the State of making. So in the e- 
forcement of countersignature laws the State 
have had an inclination to construe even thei 
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ld style laws to apply to contracts covering 
therein—-notwithstanding that the contracts 
may have been negotiated and made in other 
States. 


The Circumstances Leading to the Change in 
Style 

When a resident commission agent produces 
acontract which covers only in his own State, 
itis only in a rare case that the circumstances 
do not admit of his furnishing any required 
countersignature. Ordinarily, he must do so 
in order to deliver it, collect the premium and 
earn his commission. When such an agent 
produces a contract covering in a State other 
than his own and which has a countersignature 
law applicable to the contract, either he or 
hiscompany must obtain the required counter- 
signature from an agent of such other State. 
Life insurance agents and companies rarely 
need to do this, however, because such insur- 
ance is almost always produced in the State 
i the residence of the insured, except in 
And most States except life in- 
surance contracts from their countersignature 
requirements. 

Most 
ory e€XCl 


group Cases. 


re insurance companies grant terri- 
isively to one resident agent and the 
agent usually receives a 20% commission out 
ithe premium ona contract which he produces 
and writes, and which covers only in that terri- 
tory. If the agent produces a contract cover- 
ng in another territory than his own, his com- 
pany usually will pay him a 10% or 15% 
mmission, and pay a 10% or 5% one to its 
agent in the coverage territory. Frequently 
tne latter not only furnishes any required 
ountersignature, but also writes the contract, 

ists in the process of properly describing 
rating the risk, or performs other services in- 
cidental to the making or servicing of the con- 
'ract. This fire custom of commission split- 
‘ng perhaps had its origin not only in the 
ire Custom or granting territory exclusively 
‘0 one agent, but also in the greater need of 


‘ae fire companies in earlier days than now 
procure descriptions and ratings of risks 


tom persons in the immediate vicinities there- 

'. The custom has perhaps continued be- 
use of both inertia and the influence of the 
powerlul agents’ organizations. 

However. casualty and surety contracts are 
Customarily subject to countersigning require- 
ments, and such companies do not ordinarily 
stant territory exclusively to one agent. And 
‘ this relatively new business, it has always 
een true that if an agent produces a contract 
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covering in a State other than his own, ordi- 
narily that agent and the salaried personnel of 
the company—do all that needs to be done 
incident to the making and servicing of the 
contract, and naturally that agent alone re- 
ceives a commission. So there has been no 
interested agent available in the coverage 
State to furnish any countersignature required 
by its laws. However, under old-style coun- 
tersignature laws this has not disturbed the 
out-of-State producers, or the companies, as 
by comity, frequently based on reciprocity, 


. such countersignatures have been procurable 


without expense, or the companies have pro- 
cured them without cost from salaried em- 
ployees (as branch managers or special agents) 
licensed as insurance agents, or at a nominal 
cost from non-salaried agents. 

A person residing in a given State who 
owns property or controls business in other 
States, usually negotiates and makes his in- 
surance contracts in the State where he resides 
and has his o’fice and records, instead of nego- 
tiating and making them in the several States 
of coverage; similarly a corporation usually 
negotiates and makes its contracts only in the 
State of its principal office. Due to the de- 
velopment of the holding company and chains 
of operating units under one management and 
the improved facilities for communication and 
transportation, property and business instead 
of being controlled in a State where it exists, 
is now controlled in another State much more 
frequently than was the case a few years ago. 
In recent years, therefore, the portion of the 
total insurance coverage of a State which comes 
into being by contracts negotiated and made 
outside of the State, has been increasing. 

The premium volume on contracts covering 
in other States than the State where negotiated 
and made, tends to be greater in a State con- 
taining large centers of capital than in a 
State without such centers. So in each State, 
except a few, the premium volume on con- 
tracts negotiated and made therein but cover- 
ing elsewhere, tends to be less than the prem- 
ium volume on contracts therein but nego- 
tiated and made elsewhere. 

Along with the increase in contracts made 
in one State and covering in others, and from 
the same cause and the development of a 
better technique to meet competition and the 
demands of assureds, has come an increase in 
schedule and blanket coverage forms of con- 
tract. By one of them there is effected more 
frequently than not a coverage of exposures 
existent in a number of States when the con- 
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tract is made, and due to terminations of ex- 
posures and commencements of new ones dur- 
ing the term of a contract the States of its 
coverage may vary during its term. Admin- 
istrative authorities must recognize the prac- 
tical objection to such a contract being re- 
quired to be countersigned in all of the States 
of its actual or potential coverage. They must 
recognize also the practical difficulty of loca- 
lizing ¢lements not easily susceptible of accu- 
rate localization. So the administrative au- 
thorities of a State usually consider the execu- 
tion of a “countersignature endorsement”’’, 
“law rider”, or “underlying contract” as ade- 
quate compliance with its countersignature 
law, and are not believed to insist on precise 
localization of trivial parts of exposures, prem- 
iums, or experience which in their nature can 
hardly be effectively so dealt with. 

With the growth in premium volume on con- 
tracts negotiated and made in a State other 
than the State of coverage, commission agents 
of casualty and surety companies in States not 
containing larger centers of capital, have be- 
come increasingly aware that substantial 
amounts of casualty and surety premiums for 
coverages in their States, are being paid under 
contracts negotiated and made in other States. 
And they have become increasingly desirous 
themselves to share in the commissions pay- 
able out of these premiums. They contend 
that since the fire companies pay their agents 
in coverage localities, commissions on busi- 
ness produced elsewhere, the casualty and 
surety companies can have no sound reason 
for failing to do so. They have contended 
that it is their moral right to share therein, 
because they say that the commission should 
properly be localized in the States of coverage 
by virtue of the laws of which the exposures 
exist, and by the governments of which the 
property and persons and activities giving 
rise to the exposures are protected, instead of 
being permitted to stay in the great out-of- 
State centers of capital. The executive and 
legislative departments of the States appear 
to have been sympathetic to these views, as 
they frequently have been to the views of other 
classes of voters desirous of having trade 
barriers erected for their protection. 

After encountering failure to substantially 
achieve the desired end by means of negoti- 
ations with the stock casualty and surety com- 
panies, departmental regulations and interpre- 
tations, and amendments of the old-style 
countersignature laws which in practice proved 
ineffectual, the licensed resident commission 
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agents of certain States have secured the enact- 
ment of a new style of countersignature law 
which seems adequate to gain for them what 
they seek, provided that it is constitutional, 
But whereas the companies never felt that 
circumstances required a challenge in the 
courts of the old-style countersignature law 
even when applied by the administrative ay- 
thorities to contracts negotiated and made 
outside of the State of enactment, because 
such a law has not materially interfered with 
the conduct of the businesses of the companies 
or materially increased the cost of insurance, 
they have felt compelled to challenge the 
constitutionality of the new style law which 
does both. 


Laws of the New Style 


The States credited in the business with 
having countersignature laws of the new style, 
include Georgia, Idaho, Towa, Louisiana, 
Mississippi, Montana, North Carolina, South 
Carolina, South Dakota and Virginia. Up 
to the close of 1938, the situations had not 
developed in Georgia, Idaho, Iowa, Montana, 
and South Carolina, to the point where they 
now have developed in those States by new 
legislation and new opinions by Attorneys 
General. Unfortunately, in none of the States 
is a situation presented which renders it cer- 
tain that in an action challenging the validity 
of the law, the parties interested will be able 
to secure an authoritative decision of the 
various constitutional issues created by the 
enactment of the various countersignature 
laws. But since, after inconclusive litigation 
in Georgia, and the contemplation of litiga- 
tion in North Carolina, the Virgina law (ef- 
fective June 21, 1938) seemed to the companies 
in the fall of 1938 to be least badly adapted 
to the purposes of a test case, it will serve 
as an illustration in this discussion of the new 
style of countersignature law. 

While the Virginia law does not expressly 
state its application to contracts negotiated 
and made outside of Virginia, when covering 
therein, the administrative authorities have 
not only construed it so to apply, but they 
and their predecessors for a number of yeals 
had similarly construed the same language 4 
contained in prior versions of this law and 
similar language in other laws. The law for 
bids companies authorized to do business 
Virginia to make contracts of insurance or 
surety on persons or property therein, except 
through persons who meet the statutory defi- 
nition of resident agents and are licensed by 
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yer as such. It also forbids such companies 
»o write. issue, or deliver such contracts unless 
duly countersigned in writing by such agents 
and forbids a salaried agent of such company 
» countersign such a contract. Also, it for- 
bids a resident agent to countersign such a 
sontract unless there shall be collected at the 
ime the contract is written, issued, or de- 
lvered, or within a reasonable time there- 
ater, the premium thereon, requires that such 
resident agent receive the usual and customary 
commission allowed thereon, and forbids him 
‘) turn over to any non-resident broker not 
licensed by Virginia as a non-resident broker, 
any part of the commision, or even though so 
licensed by Virginia, more than 50% there- 
if. By its express terms the stated provisions 
ff the law do not apply to life, title, ocean 
marine, or mutual insurance companies, or 
their salaried agents. 


Economic Issues Presented by Laws of the 
New Style 


From the standpoint of both the proponents 
and the opponents of this new type of counter- 
ignature law, its enforcement will have im- 
portant economic consequences. 

In addition to the obvious effect of bring- 
ing into the hands of the Virginia licensed resi- 
dent commission agents, substantial amounts 
of commissions on contracts ‘negotiated and 
made outside of Virginia, which otherwise 
would not reach them, its proponents claim for 
this law other effects which they consider good. 
They say it will have a tendency to promote 
public financial and social welfare in Virginia; 
that it will increase the revenue of the State 
by providing larger incomes for taxation; that 
itwill procure to the State the assistance of the 
countersigners in her efforts to decrease fires, 
traffic and industrial accidents, and defalca- 
tions;that it will provide to a non-resident or 
oreign corporation assured with exposures in 
Virginia services of an agent in the locality of 
coverage, who is independent of the insurance 
company, which services they say are needed 
in connection with both the making and serv- 
icing of a contract negotiated and made out- 
side of the State. 

They say that the law will discourage a 
number of wrongful practices incidental to 
the negotiating and making outside of the 
‘tate of contracts which cover therein. They 
aver that the non-resident producers of such 
Contracts frequently reduce their commissions, 
‘nabling the companies to charge lower rates, 
and in effect grant rebates, and that such re- 
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ductions will be prevented by the require- 
ment of the new law for the payment to the 
countersigning agent of the full amount of 
the usual and customary commissions. They 
say that a blanket or schedule contract covers 
in a number of States, in some of which rates 
are fixed by public authority, and in others 
of which such is not the case; that a company, 
while nominally charging the legal rate in 
closed States, will practically give away the 
insurance in open States, in order to make a 
combination rate for an important assured 


‘ greatly lower than the rate which its smaller 


competitors in the States of coverage are re- 
quired to pay; that this constitutes rebating 
or unlawful discrimination; that under the 
new law the local countersigner will gain 
knowledge of this offense in performing his 
duties, will raise objection to it and report it 
to the administrative authorities. They say 
that under the practice of the insurance com- 
panies a lower rate is quoted to a producer 
in a larger center of capital than to one in a 
smaller city or town, as a result of which the 
former has an unfair competitive advantage 
over the latter, which they say is increased by 
the custom of the former to rebate a part of 
his commissions; and that the statute will cut 
down this advantage to the non-resident pro- 
ducer from these unfair practices by com- 
pelling him to share his commissions with 
agents in the coverage localities. 

Finally they say that all the mentioned ef- 
fects will be obtained without increasing the 
cost of insurance. They claim that the coun- 
tersigner will materially assist the non-resident 
producer in both the making of a contract and 
its subsequent servicing; that the latter, hav- 
ing procured a license from the State of cover- 
age as a non-resident broker and therefore 
being enabled to receive from the countersigner 
50% of the commission paid to the latter, will 
find his duties so much reduced that his profit 
on the transaction will be as large as it form- 
erly was, notwithstanding that he receives 
under the new law only one-half of the com- 
missions he has formerly received; according- 
ly, that he should be agreeable to the division 
of commission, or if not, may properly be re- 
quired to perform his lessened duties for the 
reduced compensation. 

The opponents of this new type of counter- 
signature law substantially deny the claims 
of its proponents. They say the law has in 
truth no purpose but to secure benefits to in- 
fluential commission agents of the State of 
its enactment which they do not earn and to 
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which they are therefore not entitled. They 
say that only a very small and select group 
(within the very large group of licensed resi- 
dent commission agents who have been in- 
duced to believe they will share in the bene- 
fits and. therefore, have aided in the procure- 
ment of the law) will receive the commissions 
which it is designed to bring within the State; 
that the law will not only tend to divert busi- 
ness from stock companies to mutual ones, 
but will tend to divert it from admitted com- 
panies to non-admitted ones, with a result- 
ing decrease in premium taxes and a partial 
failure of the intent of the law to benefit the 
resident agents; that even though a resident 
agent himself produces within a State a fire, 
automobile liability, workmen’s compensation, 
or fidelity or surety contract, he lends to the 
State no assistance in minimizing the chance 
of a fire or accident or defalcation in connec- 
tion with the covered risk, and that a fortiori 
no mere countersigner would lend any such 
assistance; that non-resident and foreign cor- 
poration assureds with exposures in Virginia 
covered by contracts negotiated and made out- 
sid2 of the State will receive no services from 
the provided countersigner and need none. 

They deny that the practices incidental to 
the negotiatinz and making outside of a State 
0° a contract which covers therein, vary at 
all from the practices incidental to the nego- 
tiating and making of such a contract within 
a State of coverage. They deny the existence 
0° any practice on the part of non-resident 
producers and the companies to do wrongful 
acts, and deny that there is any reason to 
suppose that the resident agents of one State 
would be less given to participation therein, 
thin the agents and brokers of another State; 
and accordingly deny that the law would have 
any effect upon the frequency of wrongful 
acis. 

Finally the opponents say that in order for 
the single effect to be gained of benefiting 
licensed resident commission agents, the cost 
of ins :rance will be materially increased, since 
the non-resident producer will receive no mate- 
rial assistance from the countersigner, receives 
only reasonable compensation for his services 
when allowed to receive the entire producer’s 
ccmmission, and therefore will not be reason- 
ably compensated i- allowed only to receive 
half of it. They point out also that the amount 
to be paid to the countersigner cannot be taken 
ou: of the factor in the premium provided 
for field supervision, as distinguished from 
acqu's.tion cost, or producer’s commission, 
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bearing upon this issue, and several contall 
language which seems to give comfort to those 
who assert the jurisdiction in question. lt 
Compania General de Tabacos v. Collector # 
Intcrnal Revenuc, decided in 1927, the cout 
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discussed the right of the Philippines to tax the 
premium on a contract and said that the mak- 
ing (which was in Spain) and carrying out 
which was potentially in the Philippin-s) 
was the exercise of privileges under the Philip- 
pines’ franchise. While the Court did not say 
that the making alone would be such exercise, 
it is contended that the Court meant to so in- 
dicate, as to the fire contract then under dis- 
cussion by it. Logically, and in the light of 
other expressions by the Court, it would seem 
that the existence of jurisdiction to regulate 
the making of the contracts in question will 
be denied. notwithstanding their contempla- 
tion of performance in the State. But those 
who uphold the jurisdiction seem to expect a 
confirmation of their view by the present 
Court. 

Asecond constitutional issue is whether the 
proh‘bit'‘on against salaried agents counter- 
signing deprives them and the companies 
vhich employ them of due process of law. 
This issue involves consideration of whether 
the regulation is an unreasonable interference 
with their freedom of contract, and therefore 
ataking away o their liberty and property. 
It involves the original question of whether 
the public has an interest in whether a coun- 
tersigner is compensated by salary or com- 
mission. The proponents ef the law assert, 
and its opponents deny that the public has any 
interest therein. Notwithstanding the absence 
from the law of language imposing such ob- 
ligations, and the fact that a countersigning 
is a mere attesting of genuineness, the pro- 
ponents of the law contend that a counter- 
signer has obligations with respect to super- 
vising the contents and form of a contract and 
with respect to future services to be rendered 
during its life, both to the assured and the 
company. And they say that the insuring 
public is materially interested that persons 
under such obligations shall be in the States 
of coverage and have the independent status 
ol commission agents rather than the status 
attributed by them to salaried agents of being 
lotally dependent upon an individual com- 
pany. The admitted fact that in the casualty 
and surety business it has heretofore not been 
thought usually to be helpful to any interest 
that a producer of a contract should rs dé 
m the coveraze locality, or be assisted by a 
Commission man residing there, seems to 
weaken this contention. The admitted .acts 
that the assureds in the contracts made out- 
side of the State are usually non-residents or 
‘oreign corporations without insurance records 
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or representatives authorized to deal with in- 
insurance in the States of coverage, and have 
themselves usually foregone the opportunity 
to procure without expense the services of 
these independent agents in the coverage local- 
ities, seem to weaken it. The admitted simi- 
larity of the aims and obligations of many 
salaried and non-salaried agents seems to 
weaken it. 

The prohibition against salaried agents 
countersigning is also contended by the op- 


_ ponents of the law to deny to salaried agents 


the equal protection of the laws because the 
classification of salaried agents as unqualified 
to countersign, and of commission agents as 
qualified so to do, does not rest upon a dif- 
ference bearing a reasonable and just relation 
to the act in respect of which the classification 
is made, but was made arbitrarily and with- 
out such basis. This view is challenged by 
the proponents of the law. The issue will be 
resolved upon principles similar to those which 
control the decision o. the issue of due precess 
created by the same regulation. 

Another issue arises from the prohibition 
against countersigners paying non-resident pro- 
ducers licensed by Virginia more than 50% 
of the commission received by the counter- 
signers. The question of whether this deprives 
countersigners and their companies of due 
process of law, must also turn upon whether 
the regulation is arbitrary or reasonable. The 
proponents seem to admit that it would be 
arbitrary if the act of the countersigner should 
be limited to a mere attesting of the authenti- 
city or genuineness of a contract and, there- 
fore, again stress their conception, not ex- 
pressed in the law, that a countersigner is un- 
der obligations to the company and the as- 
sured, both with respect to the contents and 
form of a contract and the servicing of the 
same. The opponents, while denying the 
soundness of this concept, insist that even if 
it be sound, still the regulation is arbitrary. 
They insist that though a countersigner be 
under the obligations referred to, and perform 
service in discharge thereof, it is merely a 
duplication 0° service performed by the out-of- 
State producer and by salaried company per- 
sonnel, is without substantial value, so the 
required compensation to the countersigner is 
excessive. They consider this conclusion to 
be demonstrated by the failure of the assured 
voluntarily to have procured the services with- 
out expense as it might have done by placing 
the contract through an agent in the coverage 
locality, or requiring the out-of-State producer 
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through which it was placed to associate with 
him an agent in the coverage locality. The 
proponents justify the inflexibility of the 
minimum compensation provision and its rate 
by the argument that permitting variations 
would shortly bring the rate down so that 
both compensation and services of a counter- 
signer would be nominal as under the old- 
style laws. The opponents think that it is no 
justification for the fixed rate of compensation 
that if the rate should be left to private agree- 
ment there might be price competition among 
aspirants for countersignature work, and per- 
haps price variations based on variations in 
the duties agreed to be required of them. They 
think that the very fact that there is no pro- 
vision for variation of compensation to the 
countersigner as the service which he renders 
in the individual case may vary, nor for 
variation in the relative compensations of the 
non-resident producer and the countersigner 
as their relative services may vary, require 
the provision to be struck down. 

Answering the claims of the proponents as 
to the effect of the law on wrongful practices 
in the business, in assisting a State of cover- 
age to deal with fires, highway and industrial 
accidents, and defalcations, and in creating 
records helpful to the State in collecting pre- 
mium taxes, the opponents of the law say it 
is not reasonably related to such matters. 
They point to the large body of statutes, regu- 
lations, and administrative mechanisms com- 
monly extant throughout the States by which 
the public interest in regard to them is de- 
signed to be and is protected, and to the dis- 
proportion between the certain and heavy 
burden upon the business by reason of com- 
pliance with the provisions of the law, and 
the doubtful effects upon these other situa- 
tions of the operation of the law. 

It seems clear that a State could not re- 
quire a license to be procured from it, by a 
person licensed as an agent or broker by 
another State, and confining his activity 
thereto, simply because some of the contracts 
he produces cover in the State proposing to 
require the additional license of him. If the 
producer never comes inside of the State of 
coverage at all, it would seem that he exer- 
cises no privilege which it may grant or with- 
hold, simply because contracts which he nego- 
tiates elsewhere, cover therein. Again a State 
of coverage proposing in these circumstances 
to require a license would seem to have no 
process by which to enforce its requirement. 
The countersignature law which permits the 
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resident countersigner to pay 50% of his com. 
mission toa non-resident holding a license from 
the State of coverage and countersignature. 
but forbids the payment of any part of the 
commission to a non-resident not holding such 
license, seems to the opponents of such laws to 
be an attempt to do by indirection what could 
not be done directly. The proponents sug. 
gest a lack of interest upon the part of the 
companies to raise this question, in which the 
latter feel they are deeply interested because 
of the effect of the regulation upon their busj- 
ness. 

Finally such a law as the Virginia one pre- 
sents the issue of whether stock companies are 
denied the equal protection of the laws, by 
the exemption from the law of mutual com- 
panies. The opponents of the law feel that the 
manifest and admitted difference between 
stock companies and mutual companies have 
no reasonable relation to the statutory dis- 
crimination. In Hartford Steam Boiler In. 
spection & Insurance Company v. Harrison, 
the Supreme Court in 1937 had occasion to 
consider this criticism of a Georgia law which 
forbade salaried employees of stock companies 
to be licensed as resident agents at the same 
time that it permitted salaried employees of 
mutual companies to be so licensed. The de- 
cision was that the law denied the stock com- 
panies the equal protection of the laws. 
While the classification of the Georgia statute 
was of persons qualified and of persons not 
qualified to be licensed as resident agents, 
whereas the classification in a countersigna- 
ture law of the new style is of those permitted, 
and those not permitted, to countersign, and 
of persons the amount of whose compensation 
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commission” on each contract covering in 
Montana, wherever made, at the same time 
that it requires that a resident agent counter- 
sign such contract. In these cases temporary 
restraining orders were issued in the fall of 
1938. and there have been hearings on the ap- 
plications for interlocutory injunctions, but the 
court is believed to have taken no action there- 
on. 

A Florida statute applicable alike to stock 
and mutual companies disqualifies persons 
compensated by any method except commis- 
sions, rom being licensed as agents. In State 
of Florida, ex rel W. W. Vars v. W.V. Knott, 
State Treasurer and Insurance Commissioner, 
the relator sought a mandamus against the de- 
fendant, directing the defendant to issue li- 
censes to the relator as agent of several mutual 
fire insurance companies qualified to do busi- 
ness in Florida. The case was originally 
brought in the Supreme Court of Florida 
which refused the mandamus on November 
28, 1938, overruling both the due process and 
equal protection contentions of the relator. 
From the decision the relator appealed to the 
Supreme Court where the case and a com- 
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panion one are now pending for argument 
this fall. 

The Louisiana countersignature laws of 
1938, as implemented by certain regulations, 
present a situation somewhat similar to the 
one in Virginia. Pending before a 3-Judge 
Court in the Eastern District of Louisiana 
are the cases of Harvey C. May, et als, v. E. A. 
Conway, Individually and as Secretary of 
State, et als., and of Employers Casualty Com- 
pany against the same defendants (two 
actions). Restraining orders were entered in 
these actions in February, 1939, and after- 
wards converted by consent into interlocutory 
injunctions, and thus far there have been no 
hearings upon the applications for permanent 
injunctions. 

In the Eastern District of Virginia an action 
was brought in November, 1938, styled Wil- 
liam H. Osborn, et als., v. Thomas W. Oszlin, 
Individually and as a member of the State Cor- 
poration Commission of Virginia, et als., where 
it is now pending before a 3-Judge Court. A 
restraining order was issued December 5, 1938, 
and an application for an interlocutory injunc- 
tion was heard May 8, 1939. 


Report of Secretary 


RICHARD B. MONTGOMERY, JR. 
New Orleans, La. 


; pede Secretary begs to report that dur- 
ing the current year there were 41 resig- 
nations, 16 deaths and 57 members dropped 
lor failure to pay the 1938 dues. 

During this period there were 115 appli- 
cations. Of these applications 107 have been 
approved and enrolled as members. 

Your Secretary has been very much im- 
pressed with the number of members delin- 
quent in their dues each year and which have 
to be dropped from the rolls. This averages 
approximately 60 each year, and he respect- 
lully requests that the membership give some 
consideration to this question. 

Your Secretary attended the Mid-winter 
Meeting in Miami and also met with the 
President, Milo H. Crawford, and the retiring 
President, P. E. Reeder, at Kansas City, in 
order to help in the appointment of the various 
committees. 

_ The Secretary has collected $13,012.99 dur- 
ing the year, $12,000.00 of which has been 
Temitted to the Treasurer. 

_The Secretary feels that he should take the 
lime of the Convention to state again to the 


membership the method of approving mem- 
bers. When the application is filed with his 
office, he immediately acknowledges receipt 
thereof and then writes to the Membership 
Committee requesting their advice as to the 
elegibility of the proposed candidate. Also he 
writes to each insurance company that is 
named by the applicant as a client of his, and 
then the information is condensed and for- 
warded to each member of the Executive Com- 
mittee. This year the Secretary’s Office wrote 
some 2,000 letters. 

In addition to this the Secretary also noti- 
fied the members of the various committees 
of their appointment, prepared the envelopes 
for the Journal, collected the dues, wrote to 
delinquents, wrote to various members of 
Membership Committees in an attempt to 
persuade members delinquent. for their 1938 
dues to pay them to keep from being dropped 
from the rolls. The same procedure was 
followed in regard to resignations. No resig- 
nation has been accepted until every effort has 
been made to persuade the member to with- 
draw his resignation. 
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The Background of the Casualty and Bonding Business in the 
United States 


By Raymonp N. CAVERLY 
Vice President, The Fidelity and Casualty Company of New York 
New York City 


DO NOT present myself to you as a 

historian. The cold facts and figures re- 
lating to the history of the casualty and bond- 
ing business in this country have been recorded 
by others far more able than I, many of whom 
have lived through the years during which 
our business came into existence. Dunham’s 
“Business of Insurance” goes into great detail 
and the more recent books by Mr. Kulp and 
Mr. Mickelbacker on Casualty Insurance, and 
Mr. Crist on Suretyship, are very complete. 
My effort will be limited to the human inter- 
est side of the story of the birth and develop- 
ment of this great business. The lives of most 
of us here present are closely intertwined 
economically and otherwise with some phase 
or other of casualty and bonding business, but 
it is probable that most of us, particularly 
those on the younger side, take the present 
state of the business pretty much for granted 
and give little thought to its background. 
There is, indeed, no more interesting story in 
economic history, no story more laden with 
human interest and drama, than the story of 
the beginning of this business and the great 
corporations that conduct it. 

Insurance and the giving of bonds in some 
form or other is nearly as old as civilization 
itself, but it was conducted on a personal 
basis, very largely as a matter of accommo- 
dation from one friend to another, and not 
as a business. Marine risks were the subject 
of the earliest form of insurance conducted 
as a business. Italian and Spanish merchants 
are known to have formed associations for the 
purpose of insuring against loss at sea as early 
as the Thirteenth Century. English merchants 
did the same thing in the Sixteenth Century. 
We find recorded an Act of Parliament re- 
lating to marine insurance in 1601. Fire in- 
surance followed marine insurance and life 
insurance came later. Both of these types 
developed first in England and came into 
existence in the Seventeenth Century. The 
casualty and bonding lines, however, while 
some types are of British origin, owe their 


great development to the ingenuity and initia- 
tive of American business men. 

Personal accident insurance was the fore- 
runner of the group of coverages now ordin- 
arily written by casualty companies. Ap- 
parently its birth is traceable to the invention 
and development of steam railways, for in 
1848 a company in England commenced 
writing trip tickets covering railway accidents, 
very much like the trip tickets still written in 
all railway ticket offices, and even now in 
air line ticket offices in this country. Some 
time afterward a Connecticut building con- 
tractor of wealth and distinction, James G. 
Batterson, was on a pleasure trip to England 
and while making a train journey there pur- 
chased one of the new accident tickets. This 
accident ticket interested him, although it is 
not recorded that he made any claim under 
it, and he conceived the idea that with the 
great railway lines which were being built in 
America and the frequent wrecks which oc- 
curred in those days in the operation of rail- 
way trains, America would be a fertile field 
for the sale of similar accident tickets. When 
Mr. Batterson returned to Hartford he called 
a meeting of some of his friends and invited 
them to become stockholders in a Company 
which would engage in this business. There 
was a good deal of divergence of opinion as 
to whether or not the scheme would be a suc- 
cess. Some previous attempts had been made 
by business men in Massachusetts to engagt 
in such business but they resulted in failure 
Some of Mr. Batterson’s friends had confi 
dence, however, and subscribed $200,000 for 
the founding of The Travelers Insurance Com 
pany. This was in 1864. In the beginning 
only tickets covering travel accidents, as ™ 
England, were written. Before long, howeve, 
it became apparent it would be feasible t0 
cover all types of accidental injuries and ac- 
cident insurance in its modern form was ® 
its way. ,It is interesting to note that the pret 
ium established by The Travelers in the firs 
instance, no doubt without actuarial data 
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any sort, was $5.00 for each $1,000 of death 
benefit and each $5.00 of weekly indemnity, 
the identical basic premium used by many 
companies today. Shortly after The Trav- 
elers Insurance Company branched out into 
the life insurance business, but it was not for 
many years, and only after other companies 
had pioneered in other casualty lines, that 
The Travelers became a multiple line com- 
pany. 

Multiple line insurance, including the bond- 
ing lines, came into existence with the birth 
of the company with which I am associated, 
The Fidelity and Casualty Company of New 
York, in 1876. It is interesting to note that 
the statute under which The Fidelity and 
Casualty Company was organized was passed 
by the New York Legislature in 1853, but 
there was no company organized under this 
statute which continued in operation until The 
Fidelity and Casualty Company was launched. 
There was a small company incorporated un- 
der this statute in 1866, but this company 
wrote only thirty-three policies involving a 
total premium of $619, and the directors, in 
1867, adopted a resolution providing that “the 
affairs ef the company be closed up with the 
least possible delay.” The charter which 
was granted The Fidelity and Casualty Com- 
pany of New York provided that it could 
write all types of insurance except marine, 
fire and life. There were some single line 
companies then in existence beside The Trav- 
elers, some writing personal accident insurance, 
The Hartford Steam Boiler Inspection & In- 
surance Company writing only boiler in- 
surance and some others writing only plate 
glass insurance. The executives of some of 
the single line companies threw up their hands 
in horror that any group of business men 
should have the temerity to attempt to under- 
write all casualty insurance lines under one 
management. They vociferously proclaimed 
their opinion to the effect that any one of the 
lines was sufficiently complicated to tax the 
ability and ingenuity of the executives of a 
single company and that disaster would surely 
befall this new upstart. 

_The Fidelity and Casualty Company of 
New York, however, proceeded not only to 
develop business in all of the lines then writ- 
ten by these other companies, but likewise 
originated new lines not theretofore written by 


any of them. In 1879 this company wrote 


the first fidelity coverage ever written in 


America. It later originated health insurance 
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and in 1892 initiated the first successful at- 
tempt to write burglary insurance. 

Third party liability insurance, which today 
forms such a tremendous proportion of the 
premium income of all casualty insurance com- 
panies, was developed by an English company, 
though very largely in this country. This 
company was The Employers Liability As- 
surance Corporation, Ltd. This company, 
which came into existence in England as a 
direct result of the passage of the Employers 
Liability Act of the English Parliament in 
1880, established a branch in Boston, Massa- 
chusetts, and commenced business in 1886. 
The first third party liability policy issued in 
this country was issued in November of that 
year. This policy insured an employer against 
responsibility to his employees for damages. 
There were, of course, no compensation laws 
in existence at that time. Judging by the 
name adopted by The Employers Liability As- 
surance Corporation there was at first no 
thought given to affording coverage to the 
employer for his liability to members of the 
public. There probably was no necessity for 
this type of coverage inasmuch as business 
operations even in the larger cities were not 
as complicated as they became with the ad- 
vent of machinery, high buildings, elevators, 
and the various other modern contrivances of 
our day. Another and more important rea- 
son, no doubt, was the fact that they did not 
have ambulance chasing lawyers in those days. 
The institution of ambulance chasing, like the 
casualty business, is of comparatively recent 
origin—the development of each has no doubt 
resulted to a large extent from the develop- 
ment of the other. Lawyers of this type were 
not long in learning the tricks of the trade as 
indicated in the following paragraph which 
appeared in “The Insurance Post,” an in- 
surance publication, June issue, 1902: 


“The ‘ambulance chasers’, not content 
with getting the man with a claim into their 
clutches through a contingent fee contract, 
are now trying to copper-rivet their cinch 
by forming an alliance with the doctors. 
A New York firm of personal accident law- 
yers is sending out letters to physicians say- 
ing that they have just paid $700 to a 
specified doctor as his share of a $7,000 
verdict secured by them on a claim “tipped 
off” to them by him after being called to 
attend the injured man. They promise to 
do as much for any other doctor who will 
put them onto any of his promising cases. 





Page 64 


Any doctor accepting such an offer would 
at once have a financial interest in securing 
the largest verdict possible against the per- 
sons responsible for the injury. With recent 
developments as to the jury-bribing powers 
of such ‘ambulance-chasers’ and their ingen- 
uity in the manufacturing of evidence, and 
with the attending physician in their pay, 
what show would there be for a fair deal?” 


Even when public liability coverage was 
first written it was apparently not thought to 
be of sufficient importance to warrant the 
issuance of separate policy forms and for a 
long time this coverage was written by add- 
ing an endorsement to an employers liability 
policy. Both employers liability and public 
coverage proved profitable to The Employers 
Liability Company and other companies, in- 
cluding The Travelers and The Fidelity and 
Casualty Company of New York, very soon 
entered into competition with The Employers 
Liability for this type of business. The Ameri- 
can Mutual of Boston was organized in 1887 
and was the first mutual company to engage 
in the casualty business. The premiums in 


the employers liability line were large com- 


pared to the premiums for other lines and by 
1890 overshadowed all others for most com- 
panies. There was no regulation of rates 
either by bureaus or otherwise. As near as I 
can determine, rates on most risks were simply 
pulled out of a hat—the size of the rate de- 
pending on the extent of competition. This 
method of operating frequently developed 
acrimonious verbal encounters between the 
chief executive officers of the companies, many 
of which are reported in the insurance publi- 
cation of that day. Eventually a conference 
plan of making rates developed which, through 
successive stages, has developed into the organi- 
zation which we know as The National Bureau 
of Casualty and Surety Underwriters. 

Vehicle insurance covering teams and trol- 
ley cars, which were the only vehicles in opera- 
tion in those days, followed employers liability 
and public liability insurance before many 
years. The Fidelity and Casualty Company 
pioneered again in this line. It wrote the first 
policy ever written on vehicles in this country, 
which was a teams policy on a risk in the City 
of Milwaukee. The big premium volume, 
however, in vehicle insurance in the early days 
came from writing coverage on street rail- 
ways—a type of coverage that has today 
practically passed out of existence. 

When automobiles came into existence some 


INSURANCE COUNSEL JOURNAL 


October, 1939 


of the American companies were quick to 
sense the possibilities in writing coverage on 
the new “Devil Machines”. I do not know 
just when automobiles first appeared on our 
roads, but is is a matter of record that in 
1898 we manufactured in this country only 
about two hundred automobiles. The first 
policy of automobile liability insurance was 
written in that year by The Travelers In. 
surance Company for a doctor in the City of 
Buffalo. Some companies were enthusiastic 
about the possibilities of the development of 
insurance coverage with respect to this new 
type of transportation while others took quite 
the contrary view. My company, The Fidelity 
and Casualty Company of New York, was in 
the latter class. The then President, Mr, 
George F. Seward, an able and distinguished 
insurance executive as well as a business man 
of broad interest, and at one time Minister 
for this country to China, wrote as follows: 


“We would not write liability insurance 
on a railroad train, running on steel rails, 
through protected property, and under the 
control of a skilled engineer who had spent 
years learning how to doit. Then wouldn't 
we be nitwits to write such insurance cov- 
ering an automobile, traveling at breakneck 
speed over highways and byways, in open 
spaces, through the center of villages and 
cities, over railroad crossings, and driven by 
anybody who had enough money to buy 
one of the contraptions whether or not he 
had enough brains properly to operate it.” 


I find, likewise, in the monthly bulletin 
which was issued by the Fidelity and Casualty 
Company of New York in July, 1902, the fol- 
lowing statement: 


“Under the most favorable conditions 
teams insurance is a difficult line to under 
write. What, then, can be said of automo 
bile insurance—an untried and unknows 
line—the little experience available indice 
ting an almost uninsurable risk.  Confer- 
ence companies have advanced the rates 
repeatedly, and in each case the rates made 
have been found to be inadequate after é 
brief experience. 

I do not hesitate to say that the private, 
highspeed automobile is an uninsu 
risk. : A safe basis for underwriting othet 
automobiles may be determined after thes 
use has progressed beyond the experimen 
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state. Meanwhile we are not in a hurry for 
such risks.” 


Strange views indeed coming from the execu- 
tive who was responsible for the developing 
of multiple line insurance. Sometimes, how- 
ever, when I am reading claim files I wonder 
if perhaps he was not right. Apparently Mr. 
Seward maintained these views for a long 
time after automobiles came into fairly gene- 
ral use for The Fidelity and Casualty Com- 
pany did not write automobile liability cov- 
erage until shortly before Mr. Seward died 
in 1910 

It is interesting to note in the beginning 
there was a wide divergence in the basis with 
respect to limit on which automobile insur- 
ance Was written in this country and England. 
Our method of writing was very much as it 
is today, that is, with a limit per person and 
a limit per accident, whereas the English 
method was to write it with a limit per acci- 
dent and a limit for the policy year. Our 
coverage has continued in substantially the 
same form up to the present time, while it is 
my understanding that in England most poli- 
cies are written now without any policy limit 
whatsoever. 

Miscellaneous lines of casualty insurance 
not of the third party type were written very 
early in the development of the casualty busi- 
ness. Steam boiler insurance was imported 
into this country from England and had its 
beginning here with the founding of The Hart- 
ford Steam Boiler Inspection and Insurance 
Company in 1866. Plate glass insurance 
originated with the organization of The United 
States Plate Glass Company in 1867. 


The history of workmen’s compensation in- 
surance is so fresh in this country that most 


ius here are familiar with it. It originated, 
of course, with the passage of compensation 
laws in various states. The first law was 
passed in New York State, but this was later 
held to be unconstitutional. The first effec- 
tive law came into existence in Wisconsin in 
1911. All of the large American companies, 
and many new ones which came into existence 
just about that time, such as The Globe, The 
Royal, and The Hartford, sensed great pos- 
sibilities for premium volume in this type of 
coverage. The agitation for Workmen’s Com- 
ensation Laws had gone on for some time 
Prior to the actual passage of the first acts. 
The American companies had, therefore, in 
Preparation for the passage of such acts, made 
careful studies of the English system and were 
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well prepared to assume this coverage the very 
day on which the Compensation Act became 
effective in each state. They likewise had ac- 
cumulated useful loss data and underwriting 
experience through the writing of workmen’s 
collective coverage in connection with em- 
ployers liability insurance. Workmen’s col- 
lective insurance was a form of accident cov- 
erage on workmen providing for payment of 
a portion of a workman’s salary plus medical 
expense, regardless of negligence. 

The writing of all types of surety bonds to- 
day forms an important part of the business 
of most of the companies. Corporate surety- 
ship was practically unknown prior to 1885. 
The Fidelity and Casualty Company had writ- 
ten a few types of surety bonds but later dis- 
continued doing so for reasons I will relate. 
Surety bonds were, generally speaking, con- 
sidered too hazardous for corporations to un- 
dertake. The American Surety Company 
came into existence in 1884 and was the first 
company to engage in the business on a broad 
scale. The Fidelity and Deposit Company 
came into existence in 1890. Mr. Warfield of 
Baltimore, who had been a federal office- 
holder, saw possibilities in writing bonds on 
public officials, many of whom had difficulty 
in securing bonds from private sureties, and 
he organized The Fidelity and Deposit Com- 
pany very largely for the purpose of writing 
such bonds. Corporate bonds were not then 
acceptable to the federal government and most 
state governments. Mr. Warfield was very 
largely responsible for persuading Congress 
to recognize corporate suretyship. In Jan- 
uary, 1896, Mr. John R. Bland, likewise of 
Baltimore, conceived the idea of organizing 
a company for the purpose of bonding selected 
attorneys, and thus came into existence The 
United States Fidelity and Guarantee Com- 
pany, together with its well-known list of 
bonded lawyers. The surety business as well 
as the fidelity business developed slowly in the 
beginning. By 1900 the combined premium 
income of the twelve companies writing these 
lines did not exceed $5,000,000. At the end 
of 1938 there were eighty-two surety com- 
panies operating in the country, with a prem- 
ium income for bonding lines of close to 
$100,000,000. 

The conservatism of the pioneers in the 
fidelity and surety business is interesting, par- 
ticularly by contrast with the broad and al- 
most unlimited coverages which bonding com- 
panies are today offering, particularly in 
blanket bonds. It is a matter of record for 
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instance, that when the United States Fidelity 
and Guarantee Company decided to develop 
fidelity business in the nearby states of Vir- 
ginia and West Virginia, four directors of the 
company resigned on the ground that “a com- 
pany could not safely guarantee the character 
of persons so far removed from observation.” 
Another interesting evidence of this conser- 
vatism is a well-known story in connection 
with the early operations of my own com- 
pany. It appears that a few years after the 
company came into existence it issued a pro- 
bate bond in connection with an estate of sub- 
stantial amount. The company insisted on 
joint control of these securities and only the 
President, Mr. Richards, was authorized to 
act in connection with this joint control. One 
day the principal wanted to have access to the 
safety deposit box in which the securities were 
stored, for the purpose of clipping some cou- 
pons. The President, Mr. Richards, was of 
course obliged to accompany him. Appar- 
ently Mr. Richards and the principal had be- 
come friendly during previous excursions to 
the vault and, as the story goes, Mr. Richards 
put on his high hat, picked up his cane, took 
his newspaper and walked with the principal 
up Broadway to the vault in the Park Bank. 
He sat down to read his paper after the safety 
deposit box was opened while the principal 
clipped the coupons from the securities. In 
due course the principal closed the safety de- 
posit box and the two of them departed. It 
was very shortly discovered that the principal 
had taken with him, from right under the 
President’s nose, the entire corpus of the 
estate, amounting to nearly $100,000, and had 
gone to parts unknown. The capital of The 
Fidelity and Casualty Company at that time 
was $250,000. The directors of the company 
thereupon determined that corporate surety 
bonds were too hazardous to write and for 
nearly twenty-five years thereafter the com- 
pany did not engage in the surety business. 
Most of the other well-known companies of 
today have many years behind them, although 
they do not go back as far as the companies 
I have mentioned. The Aetna Life Insurance 
Company with its affiliate, The Aetna Cas- 
ualty and Surety Company, which today writes 
a large volume of casualty business, first en- 
gaged in the life insurance business and came 
into existence in 1850. This company did 
not branch out into other lines until 1891 when 
an accident department was organized. The 
liability department was established in 1902. 
The United States Guarantee Company com- 
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menced business in 1890. The London 
Guarantee, which is an English Company, first 
engaged in business in this country in 1892, 
The Preferred Accident originated in 1892. 
The Ocean, likewise an English Company 
commenced business here in 1895. The United 
States Casualty Company was organized in 
the same year. The Continental Casualty 
Company came into existence in 1897 and the 
Maryland Casualty Company and The New 
Amsterdam both originated in 1898. The 
General Accident, an English Company, en- 
tered this country in 1899. The Standard Ac- 
cident started business as The Standard Ac- 
cident and Life Insurance Company in the 
early days and assumed its present name in 
1908. The Globe and The Royal were both 
organized in 1911 and the Hartford Accident 
in 1913. 

From these small beginnings has grown the 
casualty and bonding business as we know it 
today. The greatest part of the growth has 
taken place in the lifetime of most of us here. 
In 1890, the year in which I was born, there 
were only eleven companies writing one or 
more of the casualty and bonding lines, doing 
business in the State of New York. The total 
premium volume for all lines for the entire 
eleven was $7,421,586. In the year 1900 
when The Travelers Insurance Company was 
thirty-six years old and my own company had 
been in business twenty-four years, there were 
thirty-one casualty and bonding companies 
licensed to do business in New York, with a 
total premium income from all lines of $22,- 
386,545. The largest premium income for any 
company was that of my own company, which 
amounted to $3,572,502. The Travelers In- 
surance Company, now the largest, that year 
had a premium income, exclusive of life in- 
surance, of $3,455,092. There were engaged 
in business in 1938 two hundred and thirteen 
stock, mutual and reciprocal companies elimi- 
nating the purely local companies, and the 
premium income of this group exceeded 
$1,000,000,000. 

It has always been a matter of great interest 
to me that our business has developed in 99 
short a space of time that there are men still 
actively at work in some of the older companies 
who have been there from the origin of many 
of the lines we write, lines which today are 
producing many millions of dollars in premium. 

With the passage of the years many changes 
have come in our business and in the com 
panies engaged in it. Companies have come 
and gone, many unfortunately, to the marble 
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Jab in the liquidation division of some State 
Insurance Department. Emerson once said 
“4 great institution is but the lengthened 
shadow of one man.” Perhaps this is the ex- 
planation of why some companies were suc- 
cessful and others fell by the wayside, for it 
isa singular fact that almost every one of the 
successful companies of today was at one time 
another, in the early days, dominated by 
some outstanding and able executive. Such 
men as Mr. Batterson and Mr. Dunham of 
The Travelers, Governor Bulkley of The 


Aetna, John T. Stone of The Maryland, Mr. 


Warfield of The Fidelity and Deposit Com- 
pany, Mr. Appleton of The Employers Lia- 
bility, Mr. Bland of The United States Fidelity 
and Guarantee Company, Mr. Seward of The 
Fidelity and Casualty Company, Mr. Thom 
of The Standard Accident and Indemnity, and 
in more recent years Mr. Sullivan of The 
Travelers, Mr. Lott of the U.S. Casualty Com- 
pany and Mr. Duncan Reid of The Globe, 
has each in his own way left his imprint not 
only on his own company, but on our business 
asa whole. These men were all individualists 
of the first order—perhaps it is only the indi- 
vidualist who has the pioneering spirit. It 
was their daring, though tempered by sound 
judgment: their conservatism, though illumi- 
nated with vision; that launched and steered 
on uncharted seas the ventures that formed 
the foundation of the casualty and bonding 
business of today. We are indebted to them 
not only for this, but likewise for the fine 
heritage of fair dealing and straight thinking 
which they have bequeathed to the business. 
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It would seem that the day of the individ- 
ualist in our business has passed; perhaps not 
due to dearth of men, but to the complexities 
and giant structure of our individual com- 
panies. One cannot help but think that with 
the passing has gone some of the color and 
drama they gave to it. 

One great fact stands out in bold relief in 
any study we may make of the casualty and 
bonding business and that is that in the main 
it has been true to the trust and confidence 
which the public has placed in it. The great 
companies of today have weathered wars and 
panics. These companies have always en- 
deavored to be honest, just and fair, not only 
to the premium payers, but likewise to the 
humblest claimants. Their record down 
through the years speaks for itself in this 
respect. It has been the constant objective 
of the leaders in the business to liberalize in- 
surance forms to the advantage of the public, 
to circumvent legal technicalities, even to the 
disadvantage of the companies, and to provide 
such new coverages, no matter how novel, as 
the necessities of modern business may re- 
quire. Today they form such an integral part 
of our business structure that without them 
the wheels of business would be stopped. 

We hear agitation from time to time for a 
state monopoly of one kind or another of the 
coverages written by the casualty and bonding 
business. Would it have been possible for 
this business to have developed to its present 
proportions under state monopoly? Is it fair 
for the state to step in and take it over now 
that the pioneering has been completed. 


Compulsory Automobile Liability Insurance 


By Ray MurpHuy 
Assistant General Manager Association of Casualty and Surety Executives 
New York City 


[* beginning this discussion upon the sub- 
ject of Compulsory Automobile Liability 
Insurance one takes note of time limitations, 
and therefore must omit much that may be 
Pertinent and even essential to full considera- 
lion of the subject. One notes also the majori- 
'yand minority reports of your Committee on 
Compulsory Automobile Insurance and Finan- 
cial Responsibility Legislation, to whose mem- 
bers we are indebted for a most thoughtful 
Presentation. Consideration, too, is given to 


the make-up of the group here present, so that 
many details of interest to a lay audience may 
well be omitted. One is conscious that in dis- 
cussing this subject before a group of this 
character one is, in large part, “carrying coals 
to Newcastle.” 

We have had the benefit of much discussion 
and of considerable experimentation in this 
controversial field. Therefore, originality of 
viewpoint and expression will not be an ob- 
jective of this paper, but rather, restatement 
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and reiteration of well considered opinions, 
and, I believe, reasonable deductions from es- 
tablished facts. 

Since 1927 a compulsory automobile lia- 
bility insurance act has been in effect in Massa- 
chusetts. No other state has adopted such a 
law, though some thirty-four (34) of our 
states, the District of Columbia, Hawaii and 
all the English speaking provinces of Canada 
have adopted various forms of Financial Re- 
sponsibility Laws, which, in essence, consti- 
tute a form of discriminatory compulsory in- 
surance. 

It is the prevailing practice in this country, 
as to the expediency and soundness of which 
there is little difference of opinion, to require 
liability insurance of all motor vehicles used 
as common carriers. But with respect to in- 
surance coverage of what may loosely be called 
“private” automobiles, constituting the great 
number of motor vehicles that use the high- 
ways, opinions differ sharply. Numerous pro- 
posals have been offered, some rather obviously 
ill considered, some even fantastic. It is not 
intended now to discuss such proposals as that 
of a Columbia University Committee for “com- 
pensation” to persons injured in automobile 
accidents, regardless of fault, nor the measure 
recently proposed by a New York Legislative 
Committee to establish a fund to guarantee 
payment for treatment of persons injured by 
uninsured cars. 

For the purpose of this paper, and as in 
fact it seems to this writer, the issue lies be- 
tween two proposals which have been actually 
tried, with which we are all more or less famil- 
iar, (1) the Financial Responsibility Law, and 
(2) the Massachusetts plan of indiscriminate 
compulsory insurance. 

Of these two plans it seems that the majority 
of those engaged in the business of insurance 
believe the first to be preferable, not merely 
in their own interests, but in the public in- 
terest as well. This fact is well known to 
such a gathering as this. It is not well known 
to all the public, many of whom believe that 
any proposal to require insurance by law is 
bound to have the support of the insurance 
industry. 

The Financial Responsibility Plan better 
meets the important problem of the “‘out-of- 
State car’: it is more effective in accident pre- 
vention, if indeed, the Massachusetts plan can 
be said to be at all effective in that respect; 
and it avoids certain evils and abuses to which 
the Massachusetts plan is susceptible. That 
in some respects it falls short of the ideal, is 


admitted, but its principal defects in practice 
are believed to have resulted from lack of 
vigorous law enforcement by the responsible 
authorities, due either to insufficient appro- 
priations or reluctance to exercise requisite 
severity, or more commonly, to readily curable 
defects in the statutes themselves. Many of 
our statutes lack some of the essential features 
of the plan, others are in some respects so 
defectively worded as to be open to evasion, 
and none, except perhaps the New Hampshire 
law, contain provisions indicated by experi- 
ence as necessary to “round out” the plan. 

Commonly voiced objections to the Massa- 
chusetts Plan are 


(1) It does not apply to out-of-State 
cars. 

(2) It is not extra-territorial. 

(3) It does not apply to accidents oc- 
curring on private property. 

(4) It cannot apply to wilful violators 
—‘Insurance Dodgers”—alias “bootleg 
cars”’—or to stolen cars, which are most 
prolific of accident. 

(5) It has led to the formation of un- 
sound companies which have failed, leaving 
many thousands of policyholders without 
full protection, and thousands of injured 
persons without full remedy. 

(6) It does not now apply to guest oc- 
cupants, thus departing from its principle 
of protection for all persons injured through 
no fault of their own by the negligence of 
others. 

(7) It does not apply to all accidents re- 
sulting from the use of public cars. 

(8) Policies must expire with the calen- 
dar year, and when written from any date 
in the year must run until the end of the 
year, thus adding extra expense to com- 
panies and agents. 

(9) It has resulted in a large and arbi- 
trary cut in the net earnings of agents. 

(10) Companies are responsible wheth- 
er or not they receive notice of accident 
from the assured, so that many times the 
first notice the insurance company gets 1s 
when a suit is brought. 

(11) The law has not brought added 
safety to the public in that it has not re 
duced accidents. 

(12) It has led to a great increase 0 
the number of malingerers, and in the num- 
ber of exaggerated and fraudulent claims. 

(13) It has prevented application of 





Octol 


sol 
sir 
ant 
the 
( 
the 
cos 


bee 


Ot! 
as the 
cases. 
or in 
gener: 
cable 
viewp 

The 
which 
would 
ard B 
know! 
Vehicl 
additi 

(1) 
Vehicl 
financ 
any re 
ords ( 
suspen 
tratior 

(2) 
sioner 
and ti 
fault tl 
payme 
may b 
such i 
suspen 
tration 
A fi 
as just 
of its 
drive t 
the roa 
would 

Which 
trouble 
by pro 
on the 
the bes 
Expe 
seems 
imitatic 
Official 
from o 
Vestigat 


tors 
tleg 
most 


un- 
ving 
hout 
ured 


it OC- 
ciple 
ough 
ce of 


ts Te- 


-alen- 

date 
yf the 
com- 


arbi- 
ts. 

heth- 
cident 
as the 
ets is 


added 
ot re- 


ase in 
- num- 
aims. 


October. 1939 


sound underwriting requirements to unde- 
sirable risks. 

(14) It has increased rates inordinately 
and requires the “safe” motorist to carry 
the “unsafe”. 

(15) The political factor has influenced 
the making of rates, to the point that despite 
cost increases to car owners, rates have not 
been adequate. 


Other criticisms might be mentioned, such 
as the swamping of the courts with auto injury 
cases. Some defects have been cured in whole 
or in part by changes in the law, but in 
general, the criticisms listed are still appli- 
cable to the Massachusetts law, from the 
viewpoint of those who oppose it. 

The form of a financial responsibility law 
which many of the insurance industry believe 
would be most efficient is known as the Stand- 
ard Bill. In substance, it follows the well 
known *A.A.A. Bill” and the “Uniform Motor 
Vehicle Safety Responsibility Act”, with the 
addition of two important features. 

(1) A provision empowering the Motor 
Vehicle Commissioner to require proof of 
financial responsibility of any person “upon 
any reasonable ground appearing on the rec- 
ords of his department”, under penalty of 
suspension or revocation of license and regis- 
tration. 

(2) A provision requiring the Commis- 
sioner to investigate accidents upon complaint 
and to require of the motorist probably at 
fault the immediate deposit of security for the 
payment of any judgment for damages that 
may be recovered against him on account of 
such accidents, subject to the penalty of 
suspension or revocation of license and regis- 
tration. 

A financial responsibility law elaborated 
as Just indicated herein, would have as one 
ol its principal objects, and should serve, to 
drive trouble breeders, “accident makers”, off 
the road, or at least, to penalize them. This 
would contrast with the Massachusetts plan 
which makes life comparatively easy for the 
trouble breeders, subject to some limitations, 
by providing them with indemnity insurance 


on the same terms and conditions as apply to 
the best. 


Experience under the Massachusetts plan 
seems to have served as a warning against 
imitation—at least so it has appeared to every 
official commission or legislative committee 
from outside of Massachusetts that has in- 
Vestigated it. It is to be assumed that you are 
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sufficiently familiar with the charges brought 
against the Massachusetts Plan by its critics 
so as to make unnecessary further repetition, 
or enlargement, of the complaints heretofore 
briefly listed. Yet some comments should now 
be made concerning a few points that are 
particularly subjects of dispute and of con- 
flicting statements. 

It has been said that the insurance carriers 
would not object to the Massachusetts Plan 
if, thereunder, they could be sure of adequate 
rates, and sure of the adoption and consistent 
use of a fair basis of dealing with the unde- 


‘sirable risks. In theory, that may be true, but 


there seems to be little practical probability 
that the Massachusetts Plan can be reformed 
to meet those conditions. 

It is true that a formula for adequate rates 
can be devised, and it may be, as is now 
asserted by some, that the rate making formula 
presently applied in Massachusetts is fair. 
But with all the motor vehicle owners in the 
state treated on a par—insofar as individual 
merits are concerned—as to insurance rates, 
and thereby united into one pressure group, 
including about a majority of the electorate, 
the political pressure upon the public authori- 
ties in favor of unduly low rates has hereto- 
fore proved irresistible. For many years the 
rates in Massachusetts have been fixed at 
flagrantly inadequate levels. One conscien- 
tious Insurance Commissioner was forced out 
of office for refusing to fix rates unconscion- 
ably low. There is no ground for believing 
that the public officials of Massachusetts are 
any less conscientious that those of other 
states, but they have in the past been sub- 
jected to heavy, and at times irresistible press- 
ure. There is little ground for confidence that 
the unhappy experiences of the past will not 
be repeated at future times, not only in Massa- 
chusetts, but in any other state in which the 
Massachusetts experiment may be imitated. 

It is true, also, that objections to the pro- 
visions of the Massachusetts law compelling 
carriers to accept undesirable risks at the same 
rates as the most desirable risks, can be allevi- 
ated by provisions for an equitable distribu- 
tion of the undesirable risks among all car- 
riers. But even that would leave objection- 
able conditions, since proper underwriting 
would still be prevented. To cure that funda- 
mental vice it would be necessary to go a 
step further and to provide for penalty ratings 
and for far better protection to the carriers 
than presently exists against being compelled 
to underwrite risks that do not merit insur- 
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ance at any price. In the way of such a reform 
stands a basic principle of the Massachusetts 
Plan, that among the insured there shall be 
no discrimination for personal reasons—that 
the weak shall be carried by the strong—that 
the bad shall be carried by the good. 

Some contend that there is really no hard- 
ship imposed upon insurance carriers by the 
practices there pertaining to undesirable risks, 
that the Board of Appeal is fair and reason- 
able in permitting rejections and cancellations 
of insurance for risks classed as undesirable. 
Nevertheless, the regime resulting from the 
law and its administration has been highly 
objectionable to the carriers. It is charged 
that that regime is conducive to laxity on the 
part of the authorities with respect to suspen- 
sion or revocation of licenses and registrations, 
shifting the onus of disposal of trouble breeders 
to and upon the insurance carriers. It is said 
that when the carriers come before the Board 
of Appeal, seeking to defend their rejections 
and cancellations, the Board exacts of them 
highly conclusive proof of very serious 
grounds: that ample ground for rejection or 
cancellation may exist and the information 
thereof may be sufficient for moral certainty, 
yet when legal proof fails the risk must be ac- 
cepted; that when such proof fails and the 
alleged ground for rejection or cancellation 
involves moral turpitude the carrier incurs the 
danger of liability for libel; that moreover 
there are moral grounds for rejecting risks 
that the Board of Appeals does not recognize 
at all. What reasonably careful underwriter 
would voluntarily provide insurance for a high 
powered car presented for registration in the 
name of the wife of a notorious rum run- 
ner? Yet in Massachusetts a carrier has been 
compelled to do just that. 

Insurance carriers believe that the Massa- 
chusetts practice forces on them multitudes 
of risks that in some cases should not be under- 
written at any price, and in other cases should 
be insured only on special terms and condi- 
tions. Clearly, therefore, such carriers cannot 
be expected to withdraw opposition to the 
adoption of indiscriminate compulsory insur- 
ance in other states, when in Massachusetts it 
has produced such conditions as described. 

Turning now to only some results of the 
Massachusetts Plan with which the motoring 
public are directly concerned as much as or 
even more than the insurance carriers: 

When the Massachusetts law was first pro- 
posed its proponents contended that it would 
induce to accident prevention. That claim, 
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however, was soon abandoned and it is now 
universally conceded that such law is entirely 
inefficacious for such purpose. To the con- 
trary, it is reasonable to believe that it rather 
tends to increase accidents by favoring the 
trouble breeders, generally, with indemnity 
insurance at the same rates as the best risks. 
However, such effect is a matter of opinion 
only and cannot be demonstrated by statis- 
tics. For, although the ratio of injuries re- 
ported to cars registered has increased much 
more rapidly in Massachusetts since the 
adoption of compulsory insurance than dur- 
ing the same period in states under the better 
and well administered financial responsibility 
laws, yet the ratio of fatal injuries reported 
to cars registered in Massachusetts has not 
increased inordinately; and it is the prevailing 
opinion that only the reports of fatal injuries 
are sufficiently complete and uniform in the 
various states to justify positive deduction 
from comparisons. ‘ 

However, there is a phenomenon in Massa- 
chusetts experience under compulsory insur- 
ance that is peculiar and of much significance, 
namely, a large and growing excess of claims 
filed over injuries recorded, on top of an in- 
ordinate increase in the ratio of injuries re- 
corded to cars registered. In Massachusetts: 
In 1927 there were 826,795 registrations, 
31,721 injuries recorded and 43,922 claims 
filed; in 1931, there were 1,010,526 registra- 
tions, 48,837 injuries recorded and 66,900 
claims filed; and in 1937, there were 1,085,- 
869 registrations, 49,854 injuries recorded and 
74,094 claims filed. It is said that the Regis- 
trar of Motor Vehicles of Massachusetts at- 
tributes the excess of claims filed over injuries 
recorded to impositions, principally in the way 
of seeking to recover for property damage in 
the guise of damages for fake bodily injuries. 
That can hardly be a true explanation of the 
entire excess. Undoubtedly there are other 
factors, including increasing claim-conscious- 
ness, increased chances of collection and in- 
creased chances of getting by a jury = 
doubtful claim where it is known that an in 
surance company will pay the piper. But 
however that may be, it remains a fact that 
the Massachusetts law has brought about 4 
heavy increase in injuries recorded, plus an 
excess of some one-third in the number of 
claims filed over such injuries, which excess 
claims are largely in the nature of impositions 
or after-thoughts and result in a substantial 
and wasteful increase in the cost of the I~ 
surance. 
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The same authority above cited is reported 
to ascribe the blame for the excess of claims 
filed over injuries recorded to the insurance 
carriers. alleging that the carriers encourage 
doubtful and fake claims by failing to fight 
them more vigorously. But in large part 
that contention is manifestly erroneous, since 
a 38°; excess of claims over injuries recorded 
resulted in 1927—the first year under com- 
pulsory insurance—which was too soon to have 
been 2 consequence of the carriers’ practices 
in the settlement of claims. In major part, 
at the least, this abuse is certainly a direct re- 
sult of compulsory insurance law. 

In this connection it should be realized that 
the immense increase in the volume of auto- 
mobile bodily injury claims which was brought 
about in Massachusetts by the adoption of 
compulsory insurance threatened to swamp 
the already congested jury calendars of the 
courts. To meet that situation there has been 
instituted in the courts of Suffolk County, 
which includes Boston and in which the great- 
est congestion of litigation is found, a novel 


system of pre-trial procedure, designed to re- 
lieve the trial calendars by including voluntary 
settlements of disputed claims. It is submit- 
ted that the carriers are doing nothing more 


than is called for by the purpose of that 
procedure. The criticism of their claim settle- 
ments in general is simply another instance of 
be damned if you do and be damned if you 
don’t.” 

I have commented on merely a few of the 
objectionable results of the Massachusetts law. 
For a more complete review of them I would 
refer you to an address by Edward C. Stone, 
United States General Manager of the Em- 
ployers’ Liability Assurance Corporation, Ltd., 
delivered several years ago but brought down 
to date Ly him‘and reprinted by the Asso- 
ciation of Casualty and Surety Executives, in 
February of this year, under the title “Some 
Thou; ghts About C ompulsory Automobile 
Liability Insurance”. It is sufficient here to 
insist notwithstanding assertions to the con- 
trary, that this law, for reasons discussed, and 
lor many other reasons, has caused wide dis- 
satisfaction in Massachusetts, as is evidenced 
by the iact that it has been denounced in 
public communications by two Governors and 
has continually been the subject for a veritable 
llood of ame ndatory or repeal bills at every 
ession of the legislature. It is reasonable to 

maintain that this law would have been dis- 
carded or radically revised by this time were 
it not for the lack of a majority agreement 


INSURANCE COUNSEL JOURNAL 


Page 71 


upon any particular substitute. To use the 
“language of the street”, Massachusetts has 
the law, and “is stuck with it”. There isa cer- 
tain pride of sponsorship involved, a human 
lack of willingness to admit a mistake, and 
do not forget, a “political football” in the air. 
This leads me to add a few comments upon 
one of the substitutes proposed. 


There appears to be an influential or at least 
a vociferous group in Massachusetts which 
advocates a modification of the compulsory 
insurance law to provide for monopolistic 
state-fund insurance, contending that such 
modification would greatly reduce the cost 
of the insurance, remove the causes of the 
present plethora of claims over injuries re- 
corded, wipe out ambulance chasing and in 
fine remove nearly all the causes for dissatis- 
faction under the law as at present. Such a 
claim for magic effects from the creation of 
a monopoly of the insurance strikes a familiar 
note, being reminiscent of the arguments for 
a state-fund monopoly of workmen’s compen- 
sation insurance. The creation of such a mo- 
nopoly of liability insurance is probably barred 
in Massachusetts (in the absence of an enabling 
amendment to the State Constitution) by the 
“Opinion of the Justice,’ 171 N. E. 294, 
handed down by the Supreme Judicial Court 
of Massachusetts, April 15, 1930, in which the 
legislature was advised that such a measure 
would be unconstitutional. But in other states 
no such bar to the adoption of such a modifica- 
tion of the Massachusetts Plan may exist. 
With respect to such a proposal, wherever 
made, it is sufficient to observe that all the 
objections to and answers to the arguments in 
favor of a political monopoly of workmen’s 
compensation insurance apply to a monopoly 
of automobile liability insurance—and “then 
some”. Liability for “damages” for negligence 
differs radically from liability for ‘“‘compen- 
sation” regardless of fault. State-fund in- 
surance of the former liability would be abso- 
lutely without precedent. For a public board 
or Commission to administer such a fund and 
handle claims against it as under the compen- 
sation law of any of our monopolistic state- 
fund states would be absolutely unthinkable. 
At best the adoption of the Massachusetts 
Plan, modified to provide for monopolistic 
state-fund liability insurance, would be a leap 
in the dark. There is absolutely no ground for 
counting upon the advantages claimed for it 
—except possibly “cheapness” at the expense 
of service and efficiency. 

Before the 1939 sessions of the state legis- 
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latures began many people expected a rush 
of compulsory automobile liability insurance 
legislation. Time has not justified that fear. 
In no state has any really serious threat 
existed in 1939 though in a few states such 
bills were introduced. It seems reasonable to 
believe, therefore, that the educational efforts 
of the carriers and many others who have 
opposed such legislation in the past, have be- 
gun to have their effect. Perhaps more and 
more people are beginning to realize that not 
all problems, social or otherwise, can be cured 
by legislation, if at all, and that much may be 
lost so far as eventual and satisfactory solu- 
tions are concerned, by ill-considered and in- 


effective laws, however noble in purpose. 

So far as I am concerned, I believe there 
is but one course to follow, and that is to 
oppose the adoption of laws providing for 
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Compulsory Automobile Liability Insurance 
and to strive for the perfection of the Finan- 
cial Responsibility Laws and for improvement 
in their administration. The evil sought to be 
eliminated is recognized. It is not an evil for 
which the carriers are responsible, any more 
than the churches are responsible for sin. Like 
sin, it can only be eradicated finally when 
human perfection in all things can be reached. 
To attempt to solve it by legislation of the 
Massachusetts type is to bring about other 
evils which, it is submitted, are worse than 
the original evil. If such laws are inevitable, 
so be it, but I doubt that they are. Yet when 
and wherever adopted the carriers will make 
the best of them, cooperating in full degree, 
but knowing full well that surely, and probably 
swiftly, the process of rate-making and selec- 
tion of risks will succumb to the insidious in- 
fluence of the politician. 


Insuring the Frontiers of Freedom 


By Hon. Matcotm McDERMoTT 


Professor of Law and Director of Legislative Research 
Duke University, Durham, N. C. 


NE is loath to rise to speak in days like 

these. When we think of the streams 
of words that have flowed from the lips of men 
during these latter years, and now in this hour 
of civilization’s travail behold the apparent 
futility of them all, we feel disposed to have 
done with speech making. This is a time when 
humanity is fairly struck dumb in the pres- 
ence of its own folly. And yet, we dare not 
surrender to this sense of dejection. We must 
and shall remind ourselves that this world of 
ours has heretofore been shrouded in darkest 
gloom, and somehow the race has muddled 
through. 

I have been refreshed in courage lately by 
reading again, as I do from time to time, the 
biography of Andrew Jackson, that stalwart 
patriot who began his fight for his country 
at the age of thirteen, in the days of the Revo- 
lution, and who continued fighting in one 
fashion or another for some sixty-five years 
thereafter. He saw the Republic born. He 
gave to it the best that was in him. He died 
happy in the consciousness that it had weath- 
ered the perils of adolescence and was able 
to assume its proper place in the family of 
nations. 


The temper of the man is best illustrated 
by a remark made on the day after he had 
ceased to be president. For eight years he 
had held that post amid a turbulence such as 
no incumbent knew before or after his time. 
The day following the inauguration of his suc- 
cessor, the battle-scarred old veteran, whom 
his enemies had often hopefully believed to 
be on the verge of death, calmly took his cane 
and strolled about the streets of Washington. 
At a home where he had entered to converse 
with old friends, he was asked if he had any 
regrets over the two administrations he had 
then completed. He replied that he did have 
just two regrets. These were that he had not 
had the opportunity of shooting Henry Clay 
or of hanging John C. Calhoun! The record 
seems clear that the latter gentleman had rea- 
son to believe on several occasions that he was 
quite near the gallows. 

However any of us may disagree with cer 
tain of Jackson’s policies or techniques, ¥¢ 
must revere the man for his tenacity of put 
pose in never compromising or surrendering. 
There seemed to be stored within him an mex 
haustible force that opposition and obstacles 
served only to make stronger in behalf of the 
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cause of freedom and of the rights of men. 
With a punctilious regard for all the amenities 
of life, he was ruthless as against special 
privilege, tyranny from any source, and in- 
















































































































































: 
' justice in any form. 
You remember, I am sure, the humble origin 
. of this man. While he was a frontiersman, yet 
. he was of the aristocracy of that frontier, an 
: aristocracy of sheer merit and achievement. 
; A remarkable fact is that until called to the 
ad presidency he never sought office of any kind, 
A and yet we see the influence of the man steadily 
” broadening and his star ascending. Beginning 
e, his career in Tennessee as a prosecuting at- 
a torney, we see him as judge, senator, general, 
ke governor, and ultimately the chief magistrate 
we of his country. These were places for which 
ly he was literally drafted and which were not of 
+f his own seeking. The young nation had need 
” of the services of a man like that. 
I am aware that it is a common belief that 
the old American frontier has now disappeared. 
To this fact many of our so-called new prob- 
lems are ascribed. This is regularly offered 
as an excuse for resorting to strange practices 
and departing from long tried principles. I 
venture to disagree.: The frontier has not 
disappeared, and the old frontier perils and 
problems, as well as its opportunities, are yet 
with us. In Jackson’s day it may be that the 
ed line was rather clearly marked, but even he 
. 4 at times found it a shadowy one, for the 
“ enemies of freedom operated from behind the 
h E line as well as before it. Beyond the line were 
ch Bf Indians, Spaniards and British who from time 
— to time laid their plans and made their on- 
. vo slaughts. Within the line were clever schemers, 
a to jg “aitors, and nondescript seekers of special 
ue privilege. Old Hickory dedicated himself to 
cf the task of insuring the frontier of freedom. 
niverse For him those frontiers lay wherever the at- 
od any tack was being made, and there he fought. 
1e had Tf you think that conditions and problems 
4 have ofthat day were radically different from those 
‘ad not *t our own, let me point out that they were 
y Clay strikingly similar. Unemployment and the 
" ecord Meret therefrom were common. Mechanical 
ad rea: power was upsetting man power. Prices fell, 
he was Surplus crops could not be disposed of, and 
yet there was widespread want and suffering 
~ lor lack of the bare necessities of life. About 
‘ith ja he only difference was that the difficulties 
ues, Me tting life in this country a century ago 
of pu Bivere composed of a combination of real physi- 
dering: al perils coupled with dire economic distress. 
po Ne stultify ourselves if we think we of this 





eneration are the victims of some strange 
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malady heretofore unknown. That in itself is 
a disease of the mind well recognized in medi- 
cal circles. 

So it was in those dark days that there 
arose on the frontier a champion who, in his 
daily life, wherever he went, poured out his 
strength in behalf of the great cause of justice, 
equality and freedom for American manhood. 
That struggle is not over. It will never be 
over. It will recur as regularly as generations 
come and go. The frontier may be changed 
in line and in form, but along its course there 
will ever be fought this age old struggle. The 
scene may alter, the attack may vary, but the 
fight is ever on. It was this truth that the 
great Irish lawyer Curran was voicing when 
he uttered those memorable words, “Eternal 
vigilence is the price of liberty.” 

It is to a modern phase of this battle along 
the frontier of freedom that I invite your at- 
tention this evening. 

Mankind has come a long way in its effort 
to administer justice. There was a time when 
influence, power and intrigue could gain for 
privileged persons and groups, favorable de- 
cisions at the hands of judges. Getting the 
ear of the court in secret became the deciding 
factor, and thus justice was prostituted. 
Centuries of tireless struggle were required to 
end such a system, but the fight was carried 
through, until today we are warranted in 
saying that before our law and its tribunals 
rich and poor, weak and strong, stand upon 
an equal footing. The judicial officer now 
guilty of betraying his trust is so rare an ex- 
ception that our confidence in the integrity of 
our courts is in no wise shaken. That was 
a great ideal—to establish a dispensing of 
justice that was no respecter of persons, that 
operated impartially upon the mighty and the 
lowly. We treasure that ideal, and well may 
we do so. You will see it emblazoned in let- 
ters of stone on the facade of the new Supreme 
Court building in Washington, “Equal Justice 
Under Law.” That is a simple statement 
of a priceless heritage, one that lies at the 
foundation of any civilization worthy of the 
name. 

But the forces of selfishness and of greed 
have not surrendered. If they cannot procure 
an unequal administration of justice, they 
have perceived that another course is open to 
them. By procuring the enactment of un- 
equal laws they can force the courts into ad- 
ministering an unequal justice in their behalf. 
This is a day of unequal laws. Highly or- 


ganized pressure groups descend upon legis- 
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lative halls. Sometimes openly and sometimes 
under cover they demand and procure enact- 
ments that give them special privileges under 
apparent legal authority. We have come to 
see campaigns waged on no higher plane than 
the promise of unequal laws. We have found 
subtle forces at work bringing about the pass- 
age of such laws in disguise. It is a game 
as ruthless and as brazen as any that has 
ever been pitted against the cause of freedom. 

Do not misunderstand me. I am not here 
to condemn legislators. What I am dealing 
with is the existing situation as we find it. 
Legislators are human, and they can be un- 
duly swayed and imposed upon. When the 
loud clamor is raised by one of these high 
pressure, self-seeking groups, legislators are 
easily led to believe that such is “the voice of 
the people”, and they succumb to it. Again, 
they may be deliberately fooled. Let me give 
you a concrete example of this latter method. 
Some years ago I was asked, from a very 
responsible source, to draft a statute which 
would drastically regulate the production of 
a certain article in a certain state. It hap- 
pened that this article was one which did 
have a direct relation to the public health, and 
hence far reaching regulation would be valid 
under the police power. I incorporated into 
the bill all of the extreme regulations that had 
been submitted. On delivering the draft to 
the parties who had requested it, I remarked 
that they would doubtless experience con- 
siderable difficulty in getting the bill passed, 
since the large producers, who would be on the 
lookout, would combine their influence to 
defeat such a highly regulatory measure. The 
gentleman to whom I spoke smilingly replied, 
“No, we shall have their active support, for 
they are behind this bill. It has been drawn 
for the purpose of eliminating all the small 
producers from the field. The big producers 
can easily comply. The little fellows can not.” 
Unwittingly, I had lent my hand to that which 
I stand here tonight to condemn. 

You gentlemen interested in protecting the 
rights of insurance companies are no strangers 
to the kind of legislation I am talking about. 
You have seen the taxing power, the police 
power and the general regulatory power of 
government used in the guise of legislative 
enactments to bring about unequal justice 
against your clients. 

Of course, the first reaction of the consti- 
tutional lawyer is that all such discriminatory 
legislation can and will be properly disposed 
of by the courts under the equal protection 
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clauses of our written constitutions. Un- 
fortunately our former ideas concerning class 
legislation appear to be due for some drastic 
revision. 

Classification for purposes of legislation js 
clearly valid, and has always been recognized, 
but our courts have long held that the classi- 
fication must be reasonable and not arbitrary, 
Hitherto the courts have been the judges of 
what is reasonable and what is arbitrary classi- 
fication. Under such a system we were fairly 
well protected against these unequal laws, 

But today there is a new demand. The 
forces behind these legislative enactments 
have gone further, and are demanding that the 
legislature must be regarded as the final judge 
of what is reasonable classification. In other 
words, the courts must accept the classification 
as adopted by the legislative branch of gov- 
ernment. It is not my purpose here to dis- 
cuss the validity or the propriety of that de- 
mand. That is a subject unto itself. What 
we are concerned with right now is the fact 
that such demand is being made, and the fur- 
ther fact that it is gaining recognition. 

There are various reasons why the courts 
are tending to heed this demand. In the first 
place, there is the old established principle 
that courts will sustain legislation as valid 
whenever under any reasonable view it is pos- 
sible to do so, while the burden is placed on 
the complaining party clearly to show the in- 
validity of the enactment. In the second place, 
so-called new conditions and problems are said 
to have broadened the scope of classification 
for various purposes. In the third place, there 
has been an insistent demand from highly 
vocal and influential quarters that the legis 
lative branch of government be accorded 4 
place of supremacy over the courts in matters 
of legislative policy. 

Without assuming to pass judgment on the 
new attitude toward this type of law making 
it is proper here to consider the implications 
that flow from it. In his recent address be 
fore the American Bar Association, M: 
Hogan, president of the Association, made the 
important point that by virtue of what has 
euphoniously been termed “shifts in constitt 
tional doctrine” by the Federal Supremt 

Court, there has resulted a. “devastatiti 
destruction of constitutional limitations up 
Federal power”. He concluded his though! 
ful discussion with the assertion that hes 
forth for protection against the exercise 9 
arbitrary power, the people must place ™ 
liance in the legislative rather than in the 
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cial department of the National Government. 
Without entering the controversial field, I 
venture to add another thought to that conclu- 
sion. Not only must the people look to the 
























































































































































$ legislative branch of government, but they 
, must look at it, they must watch it as never 
- before. Again, let me say, it is not my purpose 
y. to disparage the legislative branch, nor do I 
of here undertake to argue the point of its being 
i- given precedence over the judicial branch. 
ly What I do say is that if it be accorded this 
position, and all the signs indicate that such 
he a change is being achieved, then the legislature 
nts must be made the object of a scrutiny it has 
the never received before. These men are in 
ge the very midst of political activity and press- 
her ure. Often their votes represent not their 
‘ion sound judgment but their reaction to vote- 
ZOV- getting measures. It is natural, then, that 
dis- all the forces of special privilege, seeking their 
de- avaricious ends, should here center their ef- 
Vhat forts. The larger and unorganized groups of 
fact citizens, going about their daily tasks, and 
fur- who in the end must be the victims, will find 
it difficult to protect themselves. 
ourts To state it bluntly, men may be enslaved 
» first to other men through the process of unequal 
aciple laws. Here then is the frontier of freedom, 
valid and here the battle must be fought. We as 
§ pos- lawyers must enter that fight, if we are to 
ed on meet the responsibility that rests upon us. 
he in I suggest three phases of the campaign to be 
place, waged. 
re said In the first place, the people should be 
jcation told. It must carefully be explained to them 
> there # that the meaning and the extent of their con- 
highly # stitutional rights no longer rest in the de- 
e legis # cisions of the courts, but in the will of the 
yrded 2% legislature. The gentlemen who would have 
matters # itso, can not object to this campaign of en- 
lightenment. Surely such a reversal in our 
t on the # legal system ought to be brought home to those 
making, #% Who live under it. They ought to know just 
lication’ HH what is coming to pass. 
iress be In the second place, we must insist that the 
on, Mrj@ personnel of the law making bodies be raised 
made tt MM to the highest standard. The bar has fought 
what hs —% hard and valiantly to the end that the judi- 
constit!' # Clary should be able and above reproach. We 
Supreme have done this because we knew that in the 
avastatin keeping of the judges rested the ultimate 
ions UME rights of our clients and the fundamental 
, thougt' HM liberties of our citizenship. Now that these 
pat hes 'esponsibilities are being transferred, we must 
axercist equally zealous that legislators shall be 
place "™en of integrity and discernment, who can 
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and will, in every action, place right and just- 
ice above all other considerations. The ac- 
complishment of this end will be no easy task. 
Elections are frequent, the numbers elected 
are large, and political pressure is ever present. 
But it happens that these are problems the 
new regime forces us to face. Henceforth every 
legislator must be a judge, with all the quali- 
ties, abilities and impartiality of a judge. 

Finally, every proposed act of the legislative 
body must be subjected to careful scrutiny. 
This, again, will be a difficult task. Hither- 
to, these enactments have been subject to re- 
view in the courts, where both sides are repre- 
sented, and with a right of appeal for the cor- 
rection of errors. If legislatures are now to 
have a free hand, if their decision to single 
out and to legislate for or against a particular 
group of citizens, is to be deemed conclusive 
on matters of constitutional right, then it be- 
hooves lawyers in the interest of their clients, 
it behooves every citizen, to watch every move 
of the legislative body before it is too late to 
complain. 

I am not at all certain that we can begin 
to measure up to the task. What I have un- 
dertaken to do is to point out where the 
frontier of freedom lies today, and what the 
nature of the struggle is. The scene of the 
contest is in the legislative halls of the nation. 
The fight is against the organized groups who 
seek unequal laws to promote their selfish in- 
terests. Obviously, our success in the fight 
will depend in large measure upon an aroused 
and enlightened public opinion. The iniquities 
of class legislation must be brought home to 
our people. They must be made to see that if 
it be tolerated for one class, the system leads 
to special favors for other classes. Blocks 
are formed, log rolling begins, and govern- 
ment becomes a game of grab. 

Let us say to the American people that it 
matters not that a particular measure be backed 
by one million organized voters; if it be vicious 
class legislation, using the powers of govern- 
ment for the benefit of a special group, then 
it shall and must be defeated. Let us amplify 
that phrase marking the Supreme Court’s 
building, by writing into it another word, so 
that it shall read, “Equal Justice Under Equal 
Law”; and when so rewritten let us carry it 
into every legislative chamber in the land. In 
this manner we shall serve notice upon legis- 
lators that equal justice demands equal laws, 
and that the day of playing to favored groups 
is at an end. 


